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Bu bildiri ile Tiirkiye’de anayasal haklarin korunmasina yonelik yeni
bir ara¢ olan anayasa sikayetinin incelenmesi hedeflenmektedir. Bildiride
oOne siiriilen esas goriis, anayasa sikayeti mekanizmasinin getirilmesi ile Tiirk
Anayasa Mahkemesine kendi igtihadinda hak eksenli bir model kabul etmesi
ve stirdiirmesi yoniinde essiz bir firsat sunulmus olmasidir. Tiirk Anayasa
Mahkemesinin boyle bir modeli kabul etme konusundaki basarisi, Tiirkiye'de
anayasal haklarin korunmasina 6nemli dl¢iide katkida bulunacaktir.

Altbaghgm gdsterdigi {izere, bildiri iki ana béliimden olusmaktadur. Tlk
boliim, Tiirk Anayasa Mahkemesinin bireysel basvuruyla ilgili bazi kararlarin
ve olgusal birtakim bilgileri agiklamaktadur. Ikinci boliimde ise, Tiirk Anayasa
Mahkemesinin bireysel bagvuruyla ilgili bazi kararlarini ve olgusal birtakim
bilgileri agiklamaktadr.

1. Tiirk Anayasa Mahkemesi ve Hak Eksenli Model

izin verin Alexis de Tocqueville’in meshur bir soziinii alinti yaparak
sOzlerime baslayayim. Neredeyse iki yiizyil once kendisi sunu gordii ki
“Birlesik Devletlerde er ya da ge¢ bir yarg: sorununa doniismeyen bir siyasi sorun
neredeyse yoktur.” Giinlimiizde Tocqueville'nin gozlemi, yalnizca Birlesik

Devletler i¢in degil, ayn1 zamanda Tiirkiye dahil tiim devletler i¢in gecerlidir.

Hemen hemen tiim sosyal ve siyasi sorunlarin er ya da ge¢ yarginin
konular1 oldugu gercegi, kaginilmaz olarak mahkemelerin giiciinii ve yetkisini
genigletmektedir. Yargi alaninin genislemesi ve bunun kagmilmaz olarak
sosyal ve siyasi alanin yargisallasmasi seklindeki sonuglari, yarg: ve siyaset
arasinda gerginlik yaratti. Avrupa Anayasa Mahkemelerinin mimari olarak
bilinen Hans Kelsen, bu gerilimi negatif ve pozitif yasa koyucular arasinda bir
zitlik/karsitlik olarak ifade etti.
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Kelsen, bu zithg1 azaltmak icin iki yol énerdi. Tlk olarak, “Anayasa
Mahkemesi iiyelerinin Parlamento tarafindan secilmesini” 6nerdi.! Tkinci olarak,
Kelsen’e gore, Anayasalarin insan haklar1 beyannamesini ya da insan haklar1
hiikiimlerini kapsamamalar1 gerekir. Kelsen insan haklar1 hiikiimlerinin ucu
a¢ik mahiyetinin, tabii hukukun bir parcasi olarak, Anayasa Mahkemesini
pozitif kanun koyucuya doniistiirmek seklinde“asir: derecede tehlikeli bir rol
oynayabilecegini” ileri stirmiistiir.> Cogu Avrupa devleti Kelsen’in ilk dnerisini
gerceklestirirken, temel haklar1 Anayasalarina yerlestirerek ikincisini ise goz
ardi etti. Kelsen’in tahminlerinin aksine, Anayasa Mahkemelerinin anayasal

haklarin ve 6zgiirliiklerin koruyucular olarak goriildiikleri ortaya ¢ikt.

Tiirk Anayasa Mahkemesi, bu anlamda hicbir suretle bir istisna degildir.
Anayasa sikayetinin 2010 yilinda kabul edilmesinden bu yana, Tiirk Anayasa
Mahkemesi, insanlar tarafindan insan haklar ihlallerini giderecek nihai ve
etkili bir organ olarak algilanmaktadir. Anayasanin degisik 148. maddesi
“Herkes, Anayasada giivence altina alinmms temel hak ve ozgiirliiklerinden, Avrupa
Insan Haklar1 Sézlesmesi kapsamindaki herhangi birinin kamu giicii tarafindan, ihlal

edildigi iddiasiyla Anayasa Mahkemesi'ne basvurabilir.” demektedir.

Tiirk Anayasa Mahkemesi, 23 Eyliil 2012 itibariyla bireysel bagvurular:
kabul etmeye baslad1. Simdiye kadar 16 binin tizerinde bagvuru yapilmis ve

bunlarin yaklasik 10 bini halen inceleme asamasindadir.

Bagvurularin giderek artan sayisi, kisa bir siire igerisinde anayasa
sikayetinin bu tilkede popiiler hale geldigini ortaya koymaktadir. Toplumun
farkli kesimlerinden bireyler, bir hukuki ¢are bulmak amaciyla Mahkemeye
bagvurmaktadirlar. Bagsbakan dahi kendisinin 6zel hayatinin gizliligi hakkimin
sosyal medya tarafindan ihlal edildigini ileri siirerek yakin ge¢miste bir

bagvuru yapmustir.

Anayasa sikayetinin getirilmesinin Tiirk Anayasa Mahkemesinin
toplum ile iliskileri agisindan da belirli sonuglar1 bulunmaktadir. Gergekten
de anayasa sikayeti, Tiirk Anayasa Mahkemesinin kapisini toplum geneline
acti. Bir anlamda, anayasa sikayeti, Tiirk Anayasa Mahkemesine topluma

1 Hans Kelsen, General Theory of Law and State, (New Brunswick & London: Transaction
Publishers, 2006), sf. 269.

2 Hans Kelsen, “La Garantie Juridictionnelle de la Constitution”, Revue du Droit Public, 44:
197-257. Alec Stone Sweet tarafindan alint1 yapilmustir, Governing with Judges: Constitutional
Politics in Europe, (Oxford: Oxford Universitesi Yayinevi, 2000), sf. 35-36.
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yaklasmas: ve insan hak ve oOzgiirliiklerinin korunmas: yontindeki bazi
yapisal engelleri kaldirmas igin bir firsat sundu.

Anayasa sikdyetinin kabul edilmesinden oOnce, Tiirk Anayasa
Mahkemesinin yargisal aktivizmi, bir yandan anayasa degisiklikleri ve kanunlarin
anayasal denetimine iliskin kararlar, 6te yandan da siyasi parti davalarina iligkin
kararlar ile ilgiliydi. Bu kararlarda, Tiirk Anayasa Mahkemesinin 6nceligi ve esas
kaygzsi, Devleti ve Devletin temel ideolojik unsurlarini birey ve bireyin temel hak
ve Ozgiirliikleri karsisinda korumak oldu.?

Mahkemenin anayasa sikayeti konusundaki nispeten kisa tecriibesi,
Mahkemenin uzun siiredir uygulanan ideoloji eksenli yargisal aktivizminin
hak eksenli bir yarg: yaklasimi ile yer degistirme egiliminde oldugunu
gostermektedir. Boyle bir yaklasimi kabul etmenin ana sebebi, temel haklarin
korunmasimin Mahkemenin kurallar1 ve devlet faaliyetlerini 6zgirliikcii bir
sekilde yorumlamasini gerektirdigi gercegidir.

Tirk Anayasa Mahkemesi simdiye dek 75 ihlal karar1 verdi. Bu
kararlarin konulari, yasama, kisi hiirriyeti, adil yargilanma, bireylerin maddi
ve manevi biitlinliigliniin korunmasina iliskin haklari, 6zel hayata saygi

hakkini, ifade 6zgiirliigiinii ve siyasi katilim hakkini igermektedir.

Tiirk Anayasa Mahkemesinin anayasa sikayeti konusundaki temel
amaci, haklarin korumasina yonelik temel ilkeler ve standartlar: belirlemektir.
Ornegin, ilk kararlarinda, Tiirk Anayasa Mahkemesi, azami tutukluluk siiresi
i¢in kanunilik sartin1 kati bir sekilde yorumlayip uyguladi. Ceza Muhakemesi
Kanunu'nun 102 (2) maddesi sunu ongormektedir ki tutukluluk siiresi,
ciddi suglarda azami bes yila ¢ikarilabilir. Mahkemeler, bes yillik siireyi,
basvuranlarin islediklerinin iddia edildigi her bir sug i¢in ayr1 ayr1 gegerli
olacak sekilde yorumlamaktaydi. Bu, fiiliyatta, ayni dosya kapsaminda
bir¢ok suctan tutuklu bulunanlarin yillarca gozaltinda tutulacaklar: anlamina
geliyordu.

Anayasa Mahkemesi, Ceza Muhakemesi Kanunu'nun ilgili maddesinin
yorumunun, prensip geregi tutuksuz yargilama gerektiren kisi hiirriyeti
hakki ile bagdasmadigini beyan etti. Tirk Anayasa Mahkemesi, azami beg

3 Bakiniz, E. Ozbudun, “Tiirk Anayasa Mahkemesinin Yargisal Aktivizmi ve Siyasal Elitlerin
Tepkisi”, (The Judicial Activism of the Turkish Constitutional Court and the Reactions of the
Political Elites), SBF Dergisi, 62/3 (2007), sf. 264.
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yillik kanuni siire, islendigi iddia edilen sug sayisma bakilmaksizin her bir
tutuklu igin uygulanmak zorunda oldugundan, bes yili asan siirenin Tiirk
Anayasasi’nin 19. maddesi ile korunan kisi hiirriyeti hakkina yonelik bir ihlali

teskil ettigi sonucuna vardi.*

Benzer sekilde, basvuranlarin hapisteki milletvekilleri oldugu birtakim
davalarda, Tiirk Anayasa Mahkemesi, demokrasilerde insanlar1 temsil
etme hakkiin ve siyasi katiim hakkinin 6nemini vurguladi. Mahkeme,
basvuranlarin tutuklanmasinin, bu bagvuranlari se¢gmenlerini temsil etmek
ve uzun bir siire parlamentonun galismalarina katilmak iizere segilmis
milletvekilleri olarak haklarini kullanmaktan alikoyduguna hiikmetti. Tiirk
Anayasa Mahkemesi, tutuklulugun bir alternatifi olarak basvuranlar igin
uygulanabilir bir sistem olan adli kontrolimkanina da dikkat cekmekle beraber,
basvuranlarin siyasi haklarina iliskin kisitlamalarin orantili olmadiklars,
boylelikle demokratik bir toplumda gerekli olmadiklar: sonucuna ulasti.

Tiirk Anayasa Mahkemesi ayni zamanda, eski Kara Kuvvetleri
Komutani olan bagvuranin makul bir siire i¢inde temyiz mahkemesi oniinde
alt derece mahkemesinin kararina itiraz etmesinin engellendigi yoniindeki
iddiasint 6ne siirdiigii bir davada habeas corpus hakkina yonelik bir ihlali
tespit etti. Tiirk Anayasa Mahkemesi, bagvuranin habeas corpus hakkini etkili
bigimde kullanmasinin engellendigine hitkmetti ¢iinkii alt derece mahkemesi
a) tahliye talebini incelemeksizin reddetti ve b) yedi aydan fazla bir stire

boyunca, gerekgeli kararini yazma gorevini tamamlamadi.®

Tirk Anayasa Mahkemesinin kendi kararlari arasindaki ihtilafi
pragmatik olarak ¢ozdiigii ve bir bakima Strazburg Mahkemesi kararlar:
ile uyusmazlig1 dnledigi soyad: davasindan da kisaca s6z etmek isterim.
Tiirk Medeni Kanunu'nun 187. maddesi sunu dngoérmektedir “kadin esinin
soyadini alir; ne var ki, esinin soyadindan dnceki (evlenmeden énceki) soyadini
da taswyabilir...” 2011’de, Tiirk Anayasa Mahkemesi Genel Kurul olarak
bu hitkmiin Anayasa’ya uygunlugunu inceledi ve hitkmii (Anayasa’ya)

uygun buldu.’

4  Bakiniz, Bagvuru No: 2012/1137, 2/7/2013; Bagvuru No: 2013/776, 20/3/2014.

5  Bagvuru No: 2012/1272, 4/12/2013; Bagvuru No: 2013/9894, 2/1/2014; Bagvuru No: 2013/9895,
2/1/2014; Bagvuru No: 2014/9, 3/1/2014; Bagvuru No: 2014/85, 3/1/2014.

6  Bagvuru No: 2014/912, 6/3/2014.
Esas No. 2009/85, Karar No. 2011/49, 10/3/2011.
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Iki yil sonra, ayni mesele bireysel bagvuru yoluyla Tiirk Anayasa
Mahkemesi 6niine geldi. Bu kez Tiirk Anayasa Mahkemesi, Anayasa'nin ig
hukuktaki kanunlara kiyasla uluslararasi insan haklar1 anlasmalarina belirli
bir 6nem ve Oncelik atfeden 90. maddesini hatirlatarak, kisinin manevi
varligini koruma ve gelistirme hakkina yonelik bir ihlali tespit etti. Dolayisiyla,
bundan boyle uluslararasi insan haklar1 anlasmalari ve i¢ hukuktaki kanunlar
arasinda bir uyusmazlik olmasi halinde, uluslararas: insan haklar1 anlagsmalar:

hiikiimleri esas alinir.

Tiirk Anayasa Mahkemesi, Avrupa Insan Haklar1 Mahkemesinin
ilgili kararlarina® ve Kadinlara Kars1 Her Tiirli Ayrimciligin Yok Edilmesi
Sozlesmesinin  (CEDAW) 16. maddesine atifta bulunarak, ilk derece
mahkemesinin somut uyusmazlig1 gidermek ig¢in Medeni Kanun'un aykiri
diisen hitkmiinden ziyade uluslararasi sdzlesmelerin bu hiikiimlerini dikkate

almis olmasi gerektigini ileri siirdii.’

Yakin gecmisteki bir davada, Tiirk Anayasa Mahkemesi Anayasanin
20. maddesi kapsaminda giivence altina alinan 6zel hayatin gizliligine sayg1
hakkinin 6nemini vurguladi. Bagvuran, hapishane gorevlisi olarak galisan
bir devlet memurudur. Kendisi, cinsel igerikli videosu internet sitelerinde
yaymlandiktan sonra iginden atilmis biridir. Tiirk Anayasa Mahkemesi,
devlet gorevlilerinin 6zel hayatlarinin gizliligi (mahremiyeti) hakkinin
disiplin ve kamu diizenini saglamak tizere kisitlanabilecegine hiikmetti. Ne
var ki, bu kisitlamalar mesru amaglar ile orantili olmalidir. Mahkemeye gore,
basvurani isten ¢ikartmak gibi sert bir idari tedbir, muhtemelen bagvuranin
gelecekteki hayati iizerinde yikici bir etkiye neden olacaktir. Bu nedenle,
Tiirk Anayasa Mahkemesi, miidahalenin gozetilen mesru amaclarla orantili
olmadig1 gerekgesiyle, 6zel hayatin gizliligine saygi hakkinin ihlal edildigini
tespit etti.’

Son olarak, basvuranin Tiirk Anayasa Mahkemesine dogrudan bireysel
bagvuru yaptigi meshur Twitter davasinda, Ankara Idare Mahkemesince
verilen yiiriitmenin durdurulmas: kararia ragmen yetkili mercilerin Twitter

8  Bakiniz, Unal Tekeli karst Tiirkiye, Bagvuru No: 29865/96, 16/11/2004: Leventoglu Abdulkadiroglu
karst Tiirkiye, Bagvuru No: 7971/07, 28/5/2013; Tuncer Giines kars: Tiirkiye, Bagvuru No: 26268,
3/10/2013; Tanbay Tiilen kars: Tiirkiye, Basvuru No: 38249/09, 10/12/2013.

9  Bagvuru No: 2013/2187, 19/12/2013.

10 Bagvuru No: 2013/1614, 3/4/2014.
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yasagini kaldiramamasinin ve kaldirmak istememesinin hukuk yollarinin
etkisizliginin temel gostergesi oldugu gerekgesiyle, Mahkeme ilk olarak
basvurunun kabul edilebilir oldugunu agikladi. Davanin esasina iliskin olarak,
Tirk Anayasa Mahkemesi Twitter erisiminin topyek{in engellenmesinin
kanunda ongoriilmedigine dayanarak, ifade ozgtirliigiine iliskin bir ihlal
tespit etti. Mahkeme, internet ve sosyal medyanm ifade 6zgiirliigiine yonelik
kapsamli ve etkili birer ara¢ olarak demokratik toplumlarda 6nemli rol
oynadiklarini ayrica belirtmistir."!

2. Anayasa Sikayetinin Olusturdugu Sorunlar

Anayasa sikayetine iliskin olarak, balaymin son romantik giinlerini
yasiyor oldugumuzu soyleyecegim. Bireysel bagvurularin giderek artan
sayisl, bizi hayatin gercek sorunlari ile yiiz yiize getirmektedir. Baz1 diger
Anayasa Mahkemeleri gibi, Tiirk Anayasa Mahkemesi de anayasa sikayetinin
olusturdugu sorunlar1 kabullenip, bunlarin tistesinden gelmelidir. Su anda,
bu asilmasi zor sorunlardan bazilarinin altini ¢izmek ve bu sorunlarin hangi

yollarla iistesinden gelinebilecegini sunmaya ¢alismak isterim.

Belki de Tiirk Anayasa Mahkemesi i¢in en biiyiik sorun, giderek
artan bagvuru sayisiyla nasil basa cikilacagidir. Mahkeme kendi basarisinin
bir kurban olabilir. Gergekten, daha 6nce de soziinii ettigim {izere, bireysel
basvuru (anayasa sikayeti) sayist ozellikle ihlal kararlarindan sonra 6nemli
Olctide artmuastir.

Filtreleme sistemi daha etkin sekilde islemelidir ve bu amacla,
Mahkeme kabul edilebilirlik kriterlerini daha kat1 bigimde uygulamalidir.
Mahkemenin oncelikli amaci, anayasal haklar1 ve 6zgiirliikleri korumaya
yonelik temel ilkeleri ve standartlar1 getirmektir. Bu nedenle, simdiye dek,
Onemsiz basvurular1 kayittan diisiirmenin (listeden ¢ikartmanin) en etkili
yollarindan biri olan anayasal 6nem kriterini hentiiz degerlendirmis degiliz.

Artan is yiikiine bagh olarak, gelecekte tek hakim karar1 yontemini
benimsemek durumunda kalabiliriz. Bu, komisyonlari, boltimleri ve genel
kurulu tanimlayan Anayasa’da bir degisikligi gerektirebilir.

Tiirk Anayasa Mahkemesi icin ikinci sorun, anayasa sikayetinden

ileri gelen stzde anayasa fetisizmi ile nasil miicadele edilecegidir. Ben

11  Bagvuru No: 2014/3986, 2/4/2014.
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anayasa fetisizmi kavramim “Anayasa, toplumdaki tiim sorunlara genel, hizli,
hatta kapsamli ve acil ¢oziimler saglar”'* seklindeki yaygin inanci agiklamak
tizere kullaniyorum. Gergekten, Tiirk Anayasa Mahkemesinin bireysel
basvurulari ele almadaki goreceli basarisi, bilhassa ihlal kararlari, toplumda
yliksek beklentilere yol agmistir. Cogu birey, Tiirk Anayasa Mahkemesinin
kendilerinin insan haklar1 sorunlarina nihai bir ¢6ziim bulabilecegine
ylrekten inanmaktadir. Bu genel inancin Tiirk Anayasa Mahkemesinin
kurumsal giivenilirligini gostermesine karsin, anayasa fetisizmi tuzagina
diismekten sakinmamiz gerekir. Bu bdyle olmalidir ¢iinkii anayasa fetisizmi,

muhtemelen biiyiik hayal kirikliklarryla sonuglanacaktir.

Boyle bir anayasa fetisizmini onlemek icin, Mahkeme, subsidiarite
ilkesini ve boylelikle, anayasa sikayetinin ikincil niteligini vurgulamaya
devam etmelidir. Potansiyel bagvurucular ne anayasa sikdyetinin mucizevi
sonuglar dogurabilecek sihirli bir degnek oldugu ne de Tiirk Anayasa
Mahkemesindeki hakimlerin bir sihirbazin tavsanlari sapkadan c¢ikarma

yetenegine sahip oldugu konusunda bilgilendirilmelidir.

Tirk Anayasa Mahkemesi, kabul edilebilirlik kriterlerine, o6zellikle
de bagvuru yollarinin tiiketilmesi kosuluna iliskin olarak ihtiyath olmay:
stirdiirmek zorundadir. Bu kosulun asir1 kat1 ve sekilci bigimde uygulanmasi,
haklarin agikca ihlalinin g6z ardi edilmesine sebebiyet verebilir. Ote yandan,
asir1 esnek bir uygulama, subsidiarite ilkesine zarar verecek ve Tiirk Anayasa
Mahkemesini bir gesit tist temyiz mahkemesine doniistiirecektir. Bu nedenle,
Tiirk Anayasa Mahkemesi, hukuk yollarinin etkinligini degerlendirirken

hassas bir denge kurmaya mecburdur.

Anayasa sikayetini de kapsayan davalarda kararlarin igerigi ile ilgili
sorunlar da bulunmaktadir. Bunlardan biri, norm denetiminde Genel Kurul
olarak ve bireysel bagvuruya iliskin davalarda Boliimler olarak toplanan
Tirk Anayasa Mahkemesinin verdigi kararlardan kaynaklanan muhtemel
uyusmazliklarin nasil ¢oziilecegi meselesidir. Hig¢ siiphe yoktur ki bu iki tiir
kararin manti1 ve rasyonalitesi farklidir. Norm denetimi Tiirk Anayasa

Mahkemesinin soyut normlart ve anayasal hiikiimleri yorumlamasin

12 E.Tanchev, “Historical and Physiological Sources Shaping Constitutionalism and
Constitutional Performance in the Post-Communist Societies”, Stanislaw Franskowski &
Paul B. Stephan IIII (editdrler), Legal Reform in Post-Communist Europe: The View from Inside,
(Dordrecht: Martinus Nijhoff, Yaymevi, 1995, sf. 156.
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gerektirirken, anayasa sikayeti ise belirli hiikiimlerin uygulanmasiyla anayasal

haklara yonelik bir ihlalin olusup olusmadigi kararmin verilmesini gerektirir.

Ancak bu iki karar alanin1 tamamen ayirmak imkansiz degilse bile,
cok giictiir. Bu giigliik, 6ne siiriilen ihlallerin Tiirk Anayasa Mahkemesince
onceden Anayasa’ya uygun oldugu beyan edilen kanunun dogrudan
uygulanmasindan ileri geldigi davalarda daha belirgindir. Bu sorunu
¢ozmek kolay degildir, fakat buna karsin, anayasa denetiminde hak eksenli
bir yaklasimin kabul edilmesiyle boyle bir uyusmazligin olma ihtimali

azalacaktir.

Daha da 6nemlisi, anayasa sikayeti konularmin ayni zamanda Avrupa
Insan Haklar1 Sozlesmesince de giivence altina alinan hak ve ozgiirliikler
olduklar1 goz oniinde tutulursa, Tiirk Anayasa Mahkemesi kararlar1 ve
Avrupa Insan Haklari Mahkemesi ictihadi arasinda bazi uyusmazliklar
olabilir. Aslinda, en basta, Venedik Komisyonu, Tiirk Anayasa Mahkemesini
Anayasa’y1 ve Sozlesme’yi yorumlama hususunda “Anayasa Mahkemesi
kendi yorumunun AIHM'in (Strazburg Mahkemesi) getirdigi yorumdan sapmasini
miimkiin oldugu kadar cok onlemek zorunda kalacaktir” seklinde uyarmisti.”®

Tirk Anayasa Mahkemesi, anayasal haklari ATHM (Strazburg
Mahkemesi) dogrultusunda yorumlamaya devam etmelidir. Bu, ayrica
uygulamaya yonelik bir gerekliliktir c¢iinkii anayasa sikayetinin kabul
edilmesinin amaglarindan biri, Strazburg'da Tiirkiye'ye karst yapilan
basvuru sayisini ve verilen ihlal kararlarinin sayisin1 azaltmak olmustur. Ne
var ki, Avrupa Sozlesmesi'nin hak ve 6zgiirliikleri asgari diizeyde giivence
altina aldigimi unutmamamiz gerekir. Boylece, Tiirk Anayasa Mahkemesi,
temek hak ve ozgiirliikleri daha iyi korumak amaciyla ATHM'in (Strazburg
Mahkemesinin) yorumundan sapabilir. Tiirk Anayasa Mahkemesi ve ATHM
(Strazburg Mahkemesi) arasindaki iliskinin karsilikli etkilesimi barindiracak
ve kendi ictihatlarina katki yapacak sekilde olmas gerekir.

13 Venedik Komisyonu ile ilgili kisim sdyledir: “Anayasa Mahkemesinin Avrupa Insan Haklar:
Sozlesmesini yorumlamast istenecektir. Bunu yaparken, Anayasa Mahkemesi kendi yorumunun
AIHM'in (Strazburg Mahkemesi) getirdigi yorumdan sapmasini miimkiin oldugu kadar cok dnlemek
zorunda kalacaktir. Sapma riski, Anayasa Mahkemesinin Anayasada ongoriilen hak ve 6zgiirliikleri
de yorumlayacag: davalarda daha bile biiyiik olacaktir. Benzer bir hakka iliskin iki yorum (Anayasaya
dayanan biri ve Avrupa Insan Haklari Sozlesmesine dayan bir digeri) farkl olabilir ve farkli
sonuclara yol agabilir.” Bakiniz, Hukuk Yoluyla Demokrasi i¢in Avrupa Komisyonu (Venedik
Komisyonu), “Tiirkiye Cumbhuriyeti Anayasa Mahkemesi'nin Kurulusu ve Yargilama
Usulleri Hakkinda Kanuna iliskin Goriis”, CDL-AD(2011)040, Strazburg, 18 Ekim 2011.
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Sonug

Tirk Anayasa Mahkemesinin bireysel anayasa sikayeti alaninda
edindigi nispeten kisa tecriibeden birtakim sonuglar ¢ikarilabilir. Her seyden
once, anayasa sikayetinin uygulanmasi ile bu yolun haklar1 ve 6zgiirliikleri
korumak i¢in etkili bir yol oldugu ortaya ¢ikmustir. Tiirk Anayasa Mahkemesi,
boyle bir yolla, Tiirkiye’de insan haklar1 standartlarinin yiikselmesine énemli
Olclide katkida bulunabilir.

Ikinci olarak, anayasa sikayetinde kalic1 ve siirdiiriilebilir bagari, kismen
Mahkemenin etkili bir filtrasyon sistemini ¢alistirma ve AIHM (Strazburg
Mahkemesi) i¢tihad1 dogrultusunda haklar1 korumaya yonelik standartlari
belirleme becerisine baghdir. Ugiincii olarak, anayasa sikdyeti sisteminin
gelecegi, hukuk sisteminin bir biitiin olarak etkili sekilde islemesine de
baglidar.

Son olarak, sunu sdylemeye liizum yoktur ki anayasal haklar
korumadakinihai basari, toplumda hak eksenli bir siyaset ve hukuk kiiltiiriinii
tesvik etmeye ve gliclendirmeye dayanir. Elbette bu, beklenenden daha uzun
siirer ve boylelikle daha ¢ok ¢alisma ve sabir gerektirir.
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This paper aims to explore constitutional complaint as a new instrument
for protecting constitutional rights in Turkey. The main argument of the paper
is that the introduction of constitutional complaint mechanism provided an
unprecedented opportunity for the Turkish Constitutional Court to adopt and
sustain a rights-based legal paradigm in its case-law. The success of the TCC
in adopting such paradigm will significantly contribute to the protection of
constitutional rights in Turkey.

As the subtitle suggests, the paper consists of two main parts. The
first part describes some factual information and decisions of the TCC on
constitutional complaint. The second part will deal with the challenges posed
by increasing number of individual applications before the TCC.

1. The TCC and the Rights-Based Paradigm

Let me start with a famous quotation from Alexis de Tocqueville.
Almost two centuries ago he observed that “There is hardly a political question in
the United States which does not sooner or later turn into a judicial one.” Nowadays
Tocqueville’s observation is applicable not only to the United States but to all
states including Turkey.

The fact that almost all social and political problems sooner or later
become subjects of judiciary inevitably extends the power and jurisdiction
of the courts. The judicial expansion and its inevitable consequences of
the judicialisation of social and political sphere created a tension between
judiciary and politics. Hans Kelsen, who is known as the architect of European
constitutional courts, formulated this tension as an antagonism between
negative and positive legislators.
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Kelsen proposed two ways in order to lessen this antagonism. First,
he suggested that “the members of the constitutional court shall be elected by
parliament.”! Second, for Kelsen, the constitutions should not contain a bill
of rights or rights provisions. He argued that open-ended nature of human
rights provisions, as part of natural law, “can play an extremely dangerous role”
of turning the constitutional court to a positive legislator.*While the most
European states realised the first suggestion of Kelsen, they simply ignored
the second one by entrenching basic rights in their constitutions. Contrary to
predictions of Kelsen, the constitutional courts turned out to be seen as the

guardian of constitutional rights and liberties.

The TCC is by no means an exception in this regard. Since the adoption
of the constitutional complaint in 2010, the TCC was perceived by the people
as an ultimate and effective organ to remedy human rights violations. The
amended article 148 of the Constitution states that “everybody may apply to
the Constitutional Court with an allegation that any of his or her constitutonal basic
rights and freedoms, within the scope of the European Convention of Human Rights,
has been violated by public authority.”

The TCC started to receive individual applications as of 23 September
2012. Until now over 16 thousand applications have been lodged, and about
10 thousand of which are still pending.

Increasing number of the applications reveals that within a short time
constitutional complaint became very popular in this country. Individuals
from different segments of society have been applying to the Court with a
view to finding a legal remedy. Even the Prime Minister has recently lodged
an application alleging that his right to privacy was violated by social media.

The introduction of constitutional complaint has also certain
implications for the TCC’s relations with the society. Indeed it opened the door
of the TCC to society at large. In a way constitutional complaint provided an
opportunity for the TCC to touch the society and to remove some structural

obstacles to the protection of individual rights and liberties.

1 Hans Kelsen, General Theory of Law and State, (New Brunswick & London: Transaction
Publishers, 2006), p. 269.

2 Hans Kelsen, “La Garantie Juridictionnelle de la Constitution”, Revue du Droit Public, 44:
197-257. Cited by Alec Stone Sweet, Governing with Judges: Constitutional Politics in Europe,
(Oxford: Oxford University Press, 2000), pp.35-36.
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Prior to the adoption of the constitutional complaint, the TCC's judicial
activism was revolved around the judgments concerning constitutional
review of laws and constitutional amendments on the one hand and political
party cases on the other. In these judgments the priority and main concern of
the TCC was to protect the State and its basic ideological elements vis-a-vis
individual and his or her basic rights and liberties.’

The Court’s relatively short experience in constitutional complaint
shows that it's long practiced ideology-based judicial activism tended to be
replaced by a rights-based judicial approach. The main reason for adopting
such an approach is the fact that the protection of basic rights itself requires
the Court to interpret the rules and state activities in a liberal way.

The TCC has so far delivered 75 violation judgments. The subjects of
these judgments include the rights to life, personal liberty, fair trial, protection
of physical and mental integrity of individuals, right to respect privacy, right
to political participation and freedom of expression.

The primary aim of the TCC in constitutional complaint is to lay down
the basic principles and standards for protecting rights. For instance, in its first
decisions, the TCC strictly interpreted and applied the legality (lawfulness)
condition for the maximum period of detention. Article 102 (2) of the Criminal
Procedure Law stipulates that in serious crimes the period of detention must
be extended to five years maximum. The trial courts used to interpret the term
five years as applicable to each crime allegedly committed by the applicants.
This meant in practice those who were arrested for multiple crimes would be
kept in custody for years and years.

The Constitutional Court declared that this interpretation of relevant
article of the Criminal Procedure Law was not compatible with the right to
personal liberty, which requires in principle the trial without detention. The
TCC concluded that since five years statutory limitation must be applied to
each detainee irrespective of the number of crimes allegedly committed, the
period exceeding five years constituted a violation of the right to personal
liberty protected by Article 19 of the Turkish Constitution.*

3 See E.Ozbudun, “Tiirk Anayasa Mahkemesinin Yargisal Aktivizmi ve Siyasal Elitlerin
Tepkisi”, (The Judicial Activism of the Turkish Constitutional Court and the Reactions of the
Political Elites), SBF Dergisi, 62/3 (2007), p. 264.

4 See Application No: 2012/1137, 2/7/2013; Application No: 2013/776, 20/3/2014.
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Likewise, in a number of cases where the applicants were MP’s
in prison, the TCC emphasized the importance of the right to political
participation and right to represent people in democracies. The Court
held that the detention of the applicants prevented them from using their
rights as elected MP’s to represent their electorates and participate in the
works of the parliament for a long time. Drawing also attention to the
possibility of judicial control system, which was applicable to the applicants
as an alternative to the detention, the TCC reached the conclusion that
the restrictions on applicants’ political rights were not proportinate and

thereforenot necessary in a democratic society.’

The TCC also found a violation of the right to habeas corpus in a case
where the applicant who was the former Chief of Army, claimed that he was
prevented from challenging the verdict of the trial court before the appeal
court within a reasonable time. The TCC held that the applicant was prevented
from using his habeas corpus right effectively, simply because the trial court, a)
rejected the request of release without examining it, and b) has not completed

writing its detailed verdict with reasons for more than seven months.

I would like to briefly mention about the surname case in which the
TCC has pragmatically resolved the conflict between its own decisions and
in a way avoided an incompatibility with the judgments of the Strasbourg
Court. Article 187 of the Turkish Civil Code stipulates that “woman takes
the surname of her husband; however, she may also bear her maiden name
before her husband’s surname...” In 2011 the TCC as plenary reviewed the

constitutionality of this provision and found it constitutional.”

Two years later, the same issue came before the TCC through individual
application. This time the TCC found a violation of the right to preserve
and develop one’s spiritual being by invoking Article 90 of the Constitution
which gives certain primacy and priority to the international human rights
agreements over national laws. Accordingly, in case of conflict between

international human rights treaties and national laws the former prevails.

5  Application No: 2012/1272, 4/12/2013; Application No: 2013/9894, 2/1/2014; Application No:
2013/9895, 2/1/2014; Application No: 2014/9, 3/1/2014; Application No: 2014/85, 3/1/2014.

6  Application No: 2014/912, 6/3/2014.

7 E. 2009/85, K. 2011/49, 10/3/2011.
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Referring to the relevantjudgments of the European Court of Human Rights®
and Article 16 of the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), the TCC argued that the court of first instance should
have taken into account these provisions of international conventions, rather than

contravening provision of Civil Code, to settle the concrete conflict.’

In a recent case the TCC has emphasised the importance of the right
to respect privacy guaranteed under Article 20 of the Constitution. The
applicant was a public servant working as a prison officer. She was fired from
her job after her sexually explicit video was broadcasted on internet sites.
The TCC held that the right to privacy of public officers might be restricted
to maintain discipline and public order. However, these restrictions
must be proportionate to the legitimate aims. For the Court, such a harsh
administrative measure as firing the applicant will likely cause devastating
effect on her future life. Therefore, TCC found a violation of the right to
respect privacy on the ground that the intervention was not proportionate

to the legitimate aims concerned.*

Finally, in famous Twitter case where the applicant lodged an individual
application directly to the TCC, the Court first declared the application
admissible on the ground that the failure and reluctance of the authorities
to lift the ban on Twitter despite a stay of execution decision delivered by
Ankara Administrative Court was the main indication of the ineffectiveness
of the legal remedies. As to the merit of the case, TCC found a violation of
freedom of expression on the basis that the act of total blocking of the Twitter
was not prescribed by law. The Court also states that internet and social media
play a crucial role in democratic societies as an extensive and efficient means

for freedom of expression.'!

2. The Challenges Posed by Constitutional Complaint

Concerning constitutional complaint, I would say that we are living on

the last romantic days of honeymoon. The increasing number of individual

8  See Unal Tekeli v. Turkey, Application No: 29865/96, 16/11/2004; Leventoglu Abdulkadiroglu v.
Turkey, Application No: 7971/07, 28/5/2013; Tuncer Giines v. Turkey, Application No: 26268/08,
3/10/2013; Tanbay Tiilen v. Turkey, Application No: 38249/09, 10/12/2013.

9  Application No: 2013/2187, 19/12/2013.
10  Application No: 2013/1614, 3/4/2014.
11 Application No: 2014/3986, 2/4/2014.
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complaints brings us face to face with the real problems of life. Like some
other constitutional courts, the TCC must take up the challenges posed by
constitutional complaint. At this moment, I want to underline some of these
formidable challenges and try to offer possible ways to overcome these

challenges.

Perhaps the greatest challenge for the TCC is how to cope with the
increasing number of the applications. The Court may become a victim of its
own success. Indeed, as I mentioned before, the number of the constitutional

complaint dramatically rises especially after violation judgments.

The filtering system must operate more effectively, and to this end
the Court must apply the admissibility criteria more strictly. The Court’s
primary aim is to lay down the basic principles and standards for protecting
constitutional rights and freedoms. Therefore, until now, we have not yet
used the condition of constitutional significance, which is one of the most

effective means for striking out trivial applications.

Depending on the increasing workload, we might have to adopt single-
judge decision in future. This may require an amendment in the Constitution

which mentions about the commissions, sections and plenary.

The second challenge for the TCC is how to struggle with so-called
constitutional fetishism arising from constitutional complaint. I use the term
constitutional fetishism to explain the widespread belief that “the constitution
provide(s) general, fast, even comprehensive and immediate solutions to all
problems in society.”'* Indeed, the relative success of the TCC in handling
the individual applications, its violation judgments in particular, has given
rise to high expectations in society. Most individuals strongly believe that
the TCC may find an ultimate solution to their human rights problems. Even
though this popular belief may point to the institutional reliability of the
TCC, we should refrain from lapsing into the trap of constitutional fetishism.
This is so, because constitutional fetishism will likely end up in massive

disappointments.

12 E.Tanchev, “Historical and Physiological Sources Shaping Constitutionalism and
Constitutional Performance in the Post-Communist Societies”, Stanislaw Frankowski & Paul
B. Stephan IIII (eds.), Legal Reform in Post-Communist Europe: The View from Inside, (Dordrecht:
Martinus Nijhoff, Publishers, 1995, p.156.
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In order to avoid such a constitutional fetishism, the Court must
continue to emphasise the principle of subsidiarity, and thus secondary nature
of constitutional complaint. The potential applicants must also be informed
that the constitutional complaint is not a magical stick capable of creating
miraculous results, nor do the judges at the TCC have the magician’s ability

to pull rabbits out of a hat.

The TCC need to remain vigilant about the admissibility criteria
especially the condition of exhaustion of domestic remedies. The extremely
strict and formalistic application of this condition may result in ignoring
clear violation of rights. On the other hand, an extremely flexible application
will undermine the principle of subsidiarity and turn the TCC into kind of
super appeal court. Therefore, the TCC is bound to strike a delicate balance in
evaluating the effectiveness of the legal remedies.

There are also challenges related to the content of decisions in cases
involving constitutional complaint. One of them is the question how to resolve
the possible conflicts arising from the judgments of the TCC sitting as plenary
in judicial review and as chambers in individual complaint cases. There is
no doubt that the logic and rationality of these two kinds of judgments is
different. While the judicial review requires the TCC to interpret the abstract
legal rules and constitutional provisions, the constitutional complaint calls for
the decision whether the application of certain rules constitutes a violation of

constitutional rights.

It is, however, very difficult, if not impossible, to completely
separate these two areas of judgment. This difficulty is more visible in
cases where the alleged violations derive from the direct application of
the law which was previously declared by the TCC as constitutional.
Although it is not easy to solve this problem, but the adoption of a rights-
based approach in constitutional review will decrease the possibility of
such conflict.

More importantly, there may be some conflicts between the decisions
of TCC and the case-law of the European Court of Human Rights, given
that the subjects of the constitutional complaint are the rights and freedoms
guaranteed at the same time by the European Convention on Human Rights.
In fact, at the very beginning, the Venice Commission has warned the TCC

that in interpreting the Constitution and the Convention, “it will have to
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avoid as much as possible that its interpretation diverge from that given by

the Strasbourg Court”.”

The TCC must continue to interpret the constitutional rights in line with
the Strasbourg Court. This is also a practical requirement, because one of the
aims of adopting the constitutional complaint was to decrease the number of
applications and violation judgments against Turkey in Strasbourg. However,
we must keep in mind that the European Convention guarantees the rights and
liberties at minimum level. So the TCC may diverge from the interpretation
of the Strasbourg Court with a view to better protecting basic rights and
liberties. The relationship between the TCC and the Strasbourg Court should
be mutual interaction and contribution to their respective jurisprudences.

Conclusion

Anumber of conclusions can be drawn from the relatively short experience
of the TCC in the field of individual constitutional complaint. First of all, the
practice of constitutional complaint proved that it has been an effective means
for protecting rights and liberties. The TCC with such a means may significantly
contribute to the enhancement of human rights standards in Turkey.

Secondly, the enduring and sustainable success in constitutional
complaint depends partly on the ability of the Court to operate an effective filter
system and to set the standards for protecting rights in line with the case-law of
the Strasbourg Court. Thirdly, the future of the constitutional complaint system
depends also on the effective functioning of legal system as a whole.

Finally, it goes without saying that, the ultimate success in protecting
constitutional rights depends on fostering and consolidating a rights-based
political and legal culture in society. Certainly this takes longer than expected,
and therefore requires more work and patience.

13 The relevant part of the Venice Commission is as follows: “The Constitutional Court will be
called upon to interpret the ECHR. In doing so, it will have to avoid as much as possible that its
interpretation diverge from that given by the Strasbourg Court. The risk of divergence will be even
greater in cases where the Constitutional Court will also interpret the rights and freedoms laid down
in the Constitution. The two interpretations of a similar right (the one based on the constitution,
and the other based on the ECHR) might diverge, and lead to different conclusions.” See European
Commission for Democracy Through Law (Venice Commission), “Opinionon the Law on
the Establishment and Rules of Procedure of the Constitutional Courtof Turkey”, CDL-
AD(2011)040, Strasbourg, 18 October 2011.





