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Sayin Baskanlar, Seckin Hakimler, Baylar, Bayanlar,

Burada olmak benim igin bir ayricalik ve onurdur. Bu Kongreyi

diizenleyenlere bana bu firsat1 sunduklari igin tesekkiir etmek isterim.

Sunumuma bir soru ile baslamak isterim: Anayasa mahkemelerinin
rolii nedir? Anayasay1 yorumlamak mi1 yoksa bireysel haklar1 korumak mi1?
Cogunuz boyle bir soruyu gereksiz bulabilir ¢ilinkii cevap oldukga basittir:
her ikisi de! Anayasa mahkemelerinin rolii, bireysel haklarin anayasanin

yorumu yoluyla korunmasidir.

Buna karsin, sanirim bu soru anayasa sikdyetlerini ya da bireysel
basvurulari karara baglama yetkisi olan mahkemeler i¢in, 6zellikle de bireysel
basvuru sisteminin tam anlamiyla uygulandigi mahkemeler i¢in son derece
onemlidir. Tam anlamiyla bireysel basvuru ile demek istedigim, mahkeme

kararlarina kars: bireysel bagvuru yapmanin miimkiin oldugu sistemlerdir.

Tam anlamiyla bireysel bagvuruyu getirmekteki amacin bireysel haklar:
korumak oldugu dogrudur ve anayasa mahkemeleri bu haklar: anayasanin
yorumu yoluyla koruyabilirler. Boylece, anayasa mahkemelerinin bireysel
basvurularda oynadigi roliin iki yonii vardur. {1k olarak, bireysel bagvurunun
amaci, basvuranin haklarmin ihlalinden dogan zararin tazmin edilmesi
yoluyla bireysel adaleti saglamaktir. Bu, bireysel basvurunun stibjektif
islevidir. Bireysel bagvurunun ikinci islevi ise, anayasa mahkemesine temel
haklarla ilgili anayasal hiikiimleri yorumlama imkaninin sunulmas: yoluyla
anayasal adaleti saglamaktir. Anayasa mahkemesi kararmin bu yonii, somut
basvurunun 6tesine geger ve genel mahkemeler dahil diger devlet mercilerinin
izlemek zorunda oldugu bir yetki olusturur. Bu, bireysel basvurunun objektif

islevidir. Bu iki islevi ayirmak miimkiin degildir ve her iki islev de es zamanh
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olarak gerceklestirilir. Fakat bu islevlerden biri, bireysel basvuru kurumunu

diizenlerken merkeze alinabilir.

Anayasa mahkemelerinin bireysel haklar1 korumadaki rolii,
ikincildir. Bireysel haklar1 korumadaki baslica sorumluluk, yasama,
ylriitme ve yargi organlarina aittir. Boylece, bireysel haklarinin ihlal
edilmis oldugunu diisiinen bir bireyin ilk olarak yetkili idari ve yarg:
organlarina basvurmasi gerekir. Yani, bagvuran, bireysel basvuru
yapmadan oOnce kanunca oOngoriilen tiim hukuk yollarinm1 genel
mahkemeler araciligiyla tiiketmis olmalidir. Genel mahkemeler, ihlalin
giderme imkanina sahip olmalidirlar; eger buna sahip olmazlarsa, o halde
anayasa mahkemesinin ikincil bir rolii olur. Bagka bir ifadeyle, bireysel
basvuru ikincil bir hukuk yoludur. Alternatif bir hukuk yoludur; ihlalden
etkilenen sahis genel mahkemelere gitmelidir ve ugradig1 zarar tazmin
edilmezse, o zaman anayasa mahkemesine gitmelidir. Boylelikle, bireysel
basvuru sistemi, ancak tiim diger hukuk yollarinin ise yaramadig1 ortaya
ciktiginda, uygulanmalidir. Bu “subsidiarite (tamamlama)” ilkesine gore,
ayrica basvuran, ihlal iddiasi ile genel mahkemelere basvurmus olmalidir.
Bu ihlal iddiasi ile bagvuru yaptiktan sonra eger basvuranin bir hukuk

yolu kalmadiysa, Anayasa Mahkemesine gidebilir.!

Anayasa mahkemelerinin temel haklarin korunmasindaki bu ikincil
rolii, bireysel bagvuru sisteminin anayasa yargis1 odakli olmasim gerektirir.
Eger sistem bireysel adalet odakli olarak diizenlenirse, 0 zaman anayasa
mahkemeleri muazzam is yiikii ile kars1 karstya kalabilir. Ulkenin en yiiksek
mahkemesi olarak anayasa mahkemesi, milyonlarca vatandasin temel
hak sikayetlerini ele alamaz. Anayasa mahkemesi, anayasay1 yorumlar
yorumlamaz ve anayasal bir hakkin ihlal edildigini tespit eder etmez, anayasa
mahkemesinin goriisliniin yasama, yiiriitme ve yargi organlarinca izlenmesi
gerekir ve anayasaya aykiri diizenlemelerin ve uygulamalarin ortadan
kaldirilmas1 gerekir. Fakat eger genel mahkemeler, anayasa mahkemesinin
ictihadini izlemeyi reddederlerse, o halde benzer bagvurular gelmeye devam
edecektir ve hangi 6nlemler alinirsa alinsin, anayasa mahkemesi ¢ok kisa bir

stirede iflasini ilan edecektir.

1 Luis Lopez-Guerra, ECtHR and Turkey-II: Constitutional Complaint and ECtHR, TAA
(2010), sf.63
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Boylece, bireysel basvurunun basarisini temin etmek i¢in, anayasa
mahkemesininictihadiniizleme agisindan anayasa mahkemesi ve diger yiiksek
mahkemeler arasinda karsilikli bir anlayzs ve isbirliginin gelistirilmesi gerekir.
Bu anlamda, bir yandan, anayasa mahkemesi yetkili yiiksek mahkemelerin
kanuna iliskin yaptiklari yoruma miidahale etmekten kaginmalidir; diger
yandan, diger yiiksek mahkemeler anayasa mahkemesinin anayasaya iliskin
yaptig1 yorum yoluyla olusturulan anayasa mahkemesi i¢tihadina uymalidir.
Bir kanunun yorumlanmasi ve anayasanin yorumlanmas: arasinda kalin
bir ¢izgi ¢ekmenin kolay olmamasina ragmen, hem anayasa mahkemesinin
hem de diger yiiksek mahkemelerin kendi yetkilerinin siirlarinin farkinda

olmalari muhtemel bir yetki uyusmazhigini 6nleyecektir.

Anayasa mahkemesi ve diger yiiksek mahkemeler yetki
uyusmazligindan kaginsalar ve diger yiiksek mahkemeler anayasa mahkemesi
igtihadini harfiyen izleseler bile, yine de anayasa mahkemesi her insan haklar:
ihlalini gidermeye kalkisirsa agir is yiikii altinda ezilebilir.

Bu, kesinlikle Almanya, Ispanya, Slovenya ve ATHM’de olup bitendir.
Bu iilkelerde, giderek artan sayida basvuru, mahkemelerin gercekten ilgili
davalari ele alma kapasitesine yonelik olarak engel teskil etti ve gecikmelerin
artmasina sebep oldu. Binlerce dava igin sadece kabul edilemezlik karar:
yazmak, mahkemelerin kaynaklarinin ve vaktinin ¢ogunu aldi. Sonug olarak,
sistemin siirdiiriilemezligini gorerek, yukarida anilan tiim iilkeler, son yirmi
yilda sistemlerini yeniden diizenlediler ve bireysel basvuru kavramini,
anlamini 6nemli 6lgiide degistirdiler.

Bu egilim, bireysel basvurunun anayasaya uygun hale getirilmesi
olarak tanimlanabilir. Bagka bir ifadeyle, bireysel bagvurunun en 6énemli rolii,
haklarin korunmas: olmaktan ¢ikip anayasalarin yorumlanmasi seklinde
degisti. Bu degisimin Ispanya’da en radikal, Almanya’da daha iliml ve
ATHM'de en 1limli degisim oldugu goriildii. Tiim bu sistemlerde, sistemin
etkililigini artirmak ve mahkemelerce verilen karar sayisini artirmak igin
birkag yapisal reform yapildi. Bu reformlarda kabul edilebilirlik kriterleri de
daha kati hale getirildi. Fakat bu tedbirler sistemin etkililigini temin etmek
tizere yeterli olmadiklarindan, bireysel basvuruyu daha anayasa yargisi
odakli kilan yeni 6nemli kabul edilebilirlik kriterleri getirildi. Bu onemli
kabul edilebilirlik kriterlerinden biri, basvurunun “temel olarak anayasal 6nemi”
(Almanya’da) veya “6zel anayasal bagintist” (Ispanya’da) seklindedir. Bu kritere
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gore, ancak temel anayasal 6nemi haiz basvurular kabul edilebilirler. Benzer
bir kriter ise, bagvurunun kabulii icin bagvuranin ugradigi zararin asgari
agirlik esigini ge¢mesini gerektiren de minimis non curat preator (kiiglik seyler

hakime gotiiriilemez) ilkesidir.

Avrupa Insan Haklar1 Koruma Sistemi ile baglamak gerekirse, 1998
yilindaki 11 No.lu Protokoliin getirdigi onemli yapisal degisikliklerin
ardindan, 14 No.lu Protokol ile de usule ve esasa iliskin olarak sistem tizerinde
baz1 ek degisiklikler yapildi. 14 No.lu Protokol ile yapilan esas degisiklik,
yeni bir kabul edilebilirlik kriterinin getirilmesidir. S6zlesme nin madde 35(3)

(b)’'sine eklenen yeni hiitkme gore:

“ Asagidaki hallerde Mahkeme, 34. madde uyarimca yapilan bireysel basvurular
kabul edilemez bulur:...

b) Basvurucunun Onemli bir zarar gormemis olmasiy, megerki Sozlesme
ve Protokolleri ile giivence altina aliman insan haklarina saygi ilkesi basourunun
esastan incelenmesini gerektirsin. Ancak ulusal bir mahkeme tarafindan geregi gibi
incelenmemis hicbir dava bu gerekge ile reddedilemez.”*

Bu kabul edilebilirlik kriteri, uzun vadede mesnetsiz davalarin daha
hizli bir sekilde sonlandirilmalarini saglamak i¢in Mahkemeye basvurularin
kabuliinde daha fazla esneklik getirmek ve Mahkemeye kaynaklarimni
Sozlesme’nin yorumu agisindan 6nemli olan davalara yogunlagtirma imkan

vermek tizere getirildi®.

Bu hiikiim, ATHM koruma sisteminin anayasayallagmasina yonelik en
onemli adimlardan biridir. Fakat Strazburg koruma sisteminin bu degisiklikle
anayasallasmis oldugu soylenemez. Daha ziyade, temel haklarin korunmasi
ve anayasallastirilmasi arasinda bir orta yol bulunmustur. Bu hiikme gore,
Mahkeme yalmizca basvuranin onemli bir zarara ugradigi bagvurulari
inceleyecektir. Fakat eger insan haklarina yonelik saygi basvurunun esasina
iliskin bir inceleme gerektirirse, kabul edilemezlik karar1 bu kritere dayanarak

verilemez.

2 Bu konudaki raporu goriiniiz, www.echr.coe.int/NR/rdonlyres/D4E1DEBF-BC2B-4BBS-
93FD-2A4956731E0F/0/RAPPORT_RECHERCHE_New_admissibility_criterion_EN.pdf

3 Xavier-Babtiste Ruedin, “De minimis non curat the European Court of Human Rights: The
Introduction of a New Admissibility Criterion (14 Nolu Protokol Madde 12)” (2008) E.H.R.L.R.
Say1 1, sf. 81.
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Haziran 2010 tarihinde 14 No.lu Protokoliin yiiriirliige girmesinden bu
yana, yeni kabul edilebilirlik kriteri beklenen etkiyi yaratamadi, ama giderek
Mahkeme bunu daha da fazla uygulamaktadir.

Fakat Strazburg sisteminde tam olarak anayasallasmis bir alan vardir.
AIHM, Biiyiik Daire’ye havale edilmis olan davalarin kabuliinde anayasal
onem testini uygulamaktadir. Avrupa Insan Haklari Sozlesmesinin 43.
maddesine gore, davadaki bir tarafin davanin Biiyiik Daireye havale edilmesi
yoniindeki talebi, ancak dava S6zlesme ve protokollerinin yorumunu ya da
uygulanmasini etkileyen ciddi bir sorun dogurur veya genel anlamda énem
teskil eden ciddi bir meseleyi icerirse, kabul edilir. Boylece, ATHM sisteminin
baz1 davalarin Biiyiik Daire tarafindan incelenecek kadar 6nemli olmadigini

kabul ettigi ileri siiriilebilir*.

Strazburg koruma mekanizmasmnin giderek anayasallagtigmi one
siirebilir ve bu mekanizmanin gelecekte daha da anayasa yargis: odakli hale
gelecegini umabiliriz. Herhangi bir mahkeme veya yarg: niteliginde yetki
kullanan herhangi bir makamin kararinin iptali i¢in emirname/miizekkere
(certiorari) ¢ikarma yetkisinin ABD Yiiksek Mahkemesine verildigi gibi

AIHM' e verilmesini savunan hukukcular bile vardir.®

Benzer bir anayasallasma egilimi de ulusal diizeydeki anayasa
yargilarinda goriilebilir. Is yiikii sorununun {istesinden gelmek amaciyla,
i¢ hukukta Anayasa Mahkemelerine iliskin kanunlar, bireysel basvurularin

kabuliiniin daha da zorlastirilmasi igin degistirilmislerdir.

1990’1 yillarda yeni bir kabul edilebilirlik kriteri, Federal Anayasa
Mahkemesi Kanununa eklendi. Madde 93a uyarinca, bir anayasa sikayeti
temel anayasal énem tasidig1 6l¢iide kabul edilir. Eger sikayet sahibi, sikayeti
karara baglamanin reddedilmesi sonucunda 6zellikle ciddi bir zarar gorecek
olursa durum yine bdyle olabilir. Bagka bir ifadeyle, bir sikayet ancak temel
olarak anayasal 6nem tasiyorsa veya sikdyetin ele alinmasinin reddedilmesi
biiytiik bir zarara sebep olabiliyorsa kabul edilebilir.

Federal Anayasa Mahkemesi, bu kritere aciklik getirmistir. Anayasa
Mahkemesinin yerlesik igtihadina gore, bir sikayet, Temel Kanuna dayanarak

4 Xavier-Babtiste Ruedin, sf. 97.
5  Temyiz Bagvuru Miizekkeresi hakkindaki aciklamay1 goriiniiz, www.techlawjournal.com/
glossary/legal/certiorari.htm
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otomatik olarak yanit verilemeyecek ve Federal Anayasa Mahkemesi i¢tihad1
ile agtkliga kavusturulmamis ya da kosullarin degismesi nedeniyle yeni
bir agiklik getirme ihtiyacinin ortaya ¢ikmasia yonelik bir anayasal sorun
ortaya koyarsa, temel olarak anayasal onem tasir. Boylelikle anayasal sorunun
cevabina iliskin ciddi stipheler olmalidir. Anayasal bir sorunun temel olarak
anayasal onem tasidigmin bir gostergesi, bilhassa hukuk literatiiriinde
konu ile ilgili bir anlasmazlik oldugu veya Anayasa Mahkemesi disindaki
mahkemelerin i¢tihadinda bunun farkli cevaplar: oldugu olabilir®. Bir anayasa
sikayetinde ele aliman meseleler, anayasa igtihadinda daha &nceden ele

alinmigsa, bu anayasa sikayetinin temel olarak 6nem tasimadig: sdylenebilir.

Anayasa sikayetinin temel olarak anayasal 6nem tasidigini kanitlamak
basvurana diiser’. Anayasa sikayeti sisteminin siibjektif islevini kaybetmis
oldugu ve objektif islevinin bu degisiklikle 6ne ¢ikmis oldugu genel olarak
ileri stirtilmektedir®.

Ispanyol sistemindeki gelismeler benzer sekilde ilerledi ve daha radikal
bir degisim oldu. Amparo basvurusu (Anayasa sikayeti) ile ilgili olarak
Anayasa Mahkemesi oniindeki prosediire iligkin birka¢ reformdan sonra,
2007 yilinda Ispanya Anayasa Mahkemesi Kanununda énemli bir degisiklik
yapildi. Madde 50 (1) (b) uyarinca, anayasal korumaya yonelik anayasa
sikayeti (amparo), ancak Anayasa’nin yorumlanmas: ve uygulanmasina veya
etkililigine ve temel haklarmn igeri§inin ya da kapsaminin belirlenmesine
yonelik ayirict 6zelligi agisindan 6zel anayasal énem tasidiginin goriilmesi
sebebiyle kabul edilebilir. Bagsvuranin, usule iliskin sekli sartlara ilaveten,
basvurusunun anayasal Onemini de gerekcelendirmesi gerekir. Usul
sartlarin1 karsilamak, bir bagsvuranin anayasal haklari ihlal edilmis olsa bile
basvurusunun Anayasa Mahkemesince incelenmesini saglamasi icin yeterli
olmayacaktir. Boylece, Kanun metninde basvuranin bagvurusunu yaparken
sikayetinin anayasal dnemini gerekcelendirmek zorunda oldugu belirtilerek
ek bir sart getirilmistir. Aksi takdirde, eger gerekcelendirmezse, mahkeme,
basvurunun hicbir sekilde 6zel nem tasimadigini ifade ederek (basvurunun)
kabul edilebilirligi hakkinda ret karar: verebilir.

6 BVerfGE 90, 24-25 (8.2.1994)
7 Ece GOZTEPE, Anayasa Sikdyeti, AUHF Yayinlari no.530, Ankara, 1998, 5.97
8 Ece G@ZTEPE, a.g.e.,s. 112-113
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2007 reformu, amparo basvurusunun iglevine iliskin olarak tam bir
degisim getirdi. 2007 reformuna kadar, bu sikayet temel haklara yonelik bir
ihlale kars: bir hukuk yolu olarak goriilmekteydi. Mahkemenin, boylece,
kanunda belirlenmis sekil sartlarina uyan ve temel haklarmn ihlaline isaret
eden davalar1 kabul edip karara baglamas: gerekirdi. Fakat 2007 reformundan
sonra, amparo basvurusuna yaklasim tamamen degisti. Yeni yaklasim objektif

yaklasim olarak tanimlanabilir.

Yeni yaklagimin ardindaki felsefe, temel haklarin korunmasinin genel
mahkemelerce yerine getirilecek bir gorev olmasidir. 12 kisilik bir mahkeme
icin 45 milyon 1spanyol vatandasin temel haklarinin gergek bir teminati
olmak imkansiz bir gorevdir. Eger bu haklar giivence altina alinacaksa, bu,
genel mahkemeler araciligiyla olmalidir. Genel mahkemelerin basvuranlarla
dogrudan, aninda ve daha genis bir temas: vardir ve boylelikle 6nemli olan,

bu temel haklara yonelik genel koruma saglamaktur.

Sonug olarak, yeni yaklasima gore, Anayasa Mahkemesinin roli,
0zel anayasal Oonem arz eden davalara iliskin karar vermek olacaktir ki
bu davalarda verilen mahkeme kararmna, temel haklarin uygulanmas: ve
yorumlanmasi konusunda diger mahkemelere ve ayni zamanda hiikiimete ve
hatta yasama organina bir kilavuz, bir yonerge olarak gerek duyulmaktadir.
Boylece, mahkemenin rolii, Anayasay:r yorumlamak, kilavuzluk etmek,
koordine etmek, birlestirmektir, ancak bu tiir davalara iliskin karar vermek

Ozel onem arz eder.

Bu anlamda Ispanyol sisteminin o6zelligi, 6zel anayasal &nemin
mutlak bir gereklilik oldugu ve basvuranin ugradig1 zararin biiyiikliigtiniin
basvurunun Mahkemece kabul edilmesini etkilemeyecegidir. Bagvuran temel
haklarinin ihlali sonucunda biiytiik zarar gormiis olsa bile, basvuru, anayasal
onemi gerekgelendirilmedikce, kabul edilmeyecektir. Boylece, Ispanyol
amparosunun (anayasa sikayetinin) tamamen Anayasa’ya uygun hale
getirildigi soylenebilir.

Ispanyol Anayasa Mahkemesi, 2009 y1linda bir emsal karar ile yeni kabul
edilebilirlik kriterine agiklik getirdi®. Anayasa Mahkemesinin bu kararma

gore, bu davalarda 6zel anayasal 6nem asagida belirtilen unsurlardan olusur;

9 25.6.2009 tarihli 155/2009 say1li kararin ingilizce gevirine bakiniz www.tribunalconstitucional.
es/en/jurisprudencia/restrad/Pages/JCCI1552009en.aspx
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a) Anayasa Mahkemesinin herhangi bir i¢tihadinin bulunmadigi,
korumaya tabi temel bir hakkin bir yoniinii ya da bu hakka iliskin bir sorunu

ortaya koyan bir bagvuru,

b) veya s6z konusu davada oldugu gibi, i¢ yansima stirecinin bir sonucu
olarak veya ortaya ¢ikan yeni sosyal gergekler, ya da temel hakkin igeriginin
diizenlenmesi ile ilgili diizenleyici degisiklikler, ya da Ispanya Anayasasi’nin
madde 10.2’sinde belirtilen uluslararasi anlagsmalarin ve sbdzlesmelerin
yorumlanmasi ile gorevlendirilmis kurumlarin kurami ve 6gretisindeki bir
degisiklik nedeniyle, Anayasa Mahkemesinin 0gretisini degistirmesini ya da

acikliga kavusturmasini gerektiren bir durum;

c) veya temel haklarin ihlal edildigi iddiasi, bir kanundan ya da genel
mahiyetteki baska bir hiikiimden kaynaklaniyorsa;

d) veya eger temel hakka yonelik bir ihlal, kanunun yinelenen
yorumundan kaynaklaniyorsa ki Anayasa Mahkemesi bu yorumun temel
hakka halel getirdigini addeder ve Anayasa’ya uygun baska bir yorum
acgiklamanin gerekli olduguna inanir;

e) veya bagvuruda ileri siiriilen temel hakka iliskin Anayasa Mahkemesi
ictihadina olagan yargi mercileri tarafindan genel ve miikerrer olarak
uyulmadiginda, veya ya anayasa Ogretisini farkli bir bicimde yorumlama ya
da anayasa Ogretisini baz1 davalarda uygulayip digerlerinde kabul etmeme

seklinde temel hakka iliskin celiskili kararlar oldugunda;

f) veya bir mahkemenin Anayasa Mahkemesi igtihadina itibar etme
yoniindeki yiikiimlaltigiinii acik¢a reddetmesi halinde (OL] (Yargiya iligskin
Temel Kanun) madde 5);

g) veya kisacasi, ileri siiriilen konu, genel, sosyal ya da ekonomik
yansimalari olan ya da, yalnizca degil ama bilhassa, haklarin belirli bigimde
se¢im ya da parlamento yoluyla korunmasina yol agabilecek genel siyasi
sonuglar1 ve etkileri bulunan hukuki bir meselenin ortaya konmasina sebep

oldugu icin s6z konusu davanin Stesine gectigi zaman.

Tiirk Anayasa Mahkemesi Kanunu (2011) bu 6rnekleri izledi ve madde
48 (2)'de 6nemli bir kabul edilebilirlik kriterine yer verdi. Bu hiikme gore,
Mahkeme Anayasanin uygulanmasi ve yorumlanmasi agisindan ya da temel
haklarin kapsami ve sinirlarmnin tespiti igin dnem tasimayan ve de bagvuranin

ugradigl onemli bir zarar1 icermeyen basvurulari reddedebilir.



Dog. Dr. Ali Riza Coban + Ugiincii Oturum 299

Bu hiikiim Alman mevzuatina daha yakin olup, bu hiikiimle bireysel
bagvurunun objektif ve siibjektif islevleri arasinda bir orta yol bulmaya galisilir.
Dolayisiyla, Anayasanin yorumlanmasi agisindan herhangi bir nemli mesele
ortaya koymayan basvurular, bagvuran énemli bir zarara ugrayincaya kadar,
reddedilecektir.

Tiirk Anayasa Mahkemesi simdiye dek hi¢bir bagvuruyu anayasal
onem arz etmemesi nedeniyle reddetmis degildir. Bu, oldukca normal
goriilmelidir ¢linkii bireysel basvuru sistemi ¢ok kisa bir siire 6nce getirildi ve
Mahkeme hentiz hicbir alanda i¢tihadini net olarak olusturmadi. Fakat bazi
alanlarda Mahkeme ictihad1 olusturulunca gelecekte bu kriter bazinda baz:

kabul edilemezlik kararlar1 goriirsek sasirmamaliyiz.

Sonug itibariyla, diinyada higbir yerde Anayasa Mahkemelerinin
vatandaglarin temel haklarini koruyamadiklarmi soyleyebilirim. Temel
haklarin korunmasi, genel mahkemelerin gorevi olmalidir. Anayasa
Mahkemelerinin roliiniin, Anayasalar1 yorumlamakla ve genel mahkemelere
yol gostermekle sinirli olmas: gerekir. Anayasal 6nem arz eden davalarda
temel haklarmn objektif savunucular1 ve yorumlayicilarr olarak Anayasa
Mahkemeleri, daha alt ya da genel mahkemeler i¢in Anayasanin kesin

yorumunu saglamalidirlar.

Beni sabirla dinlediginiz i¢in ¢ok tesekkiir ederim.






Constitutional Court: Interpreter of Constituton or
Protector of Individual Rights?
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HonourablePresidents, Distinguished Judges, Ladiesand Gentlemen,

It is great privilege and honour for me to be here. I would like to thank

organisers for this opportunity.

I would like to start my presentation with a question: what is the
role of constitutional courts? Is it to interpret the constitution or to protect
individual rights? Most of you may find such a question unnecessary because
the answer is quite simple: both! The role of constitutional courts is protection
of individual rights through interpretation of constitution.

Nevertheless, I think this question is extremely important for the courts
which have jurisdiction to decide individual applications or constitutional
complaints, especially for those which have full individual application
system. I mean by full individual application the systems where individual

application against court judgments is possible.

It is true that the aim of introduction of full individual application is to
protect individual rights and constitutional courts may protect those rights
through interpretation of the constitution. So we can say that there are two
aspects of the role constituonal courts playing in individual applications.
Firstly, the aim of individual application is to provide individual justice
through redressing violation on the applicant’s rights. This is the subjective
function of the individual application. Second function of individual
application is to provide constitutional justice through creating an opportunity
for constitutional court to interpret constitutuional provisisons relating to
fundamental rights. This aspect of the judgment of the constitutional court
transcends the concrete application and creates an authority which must be
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followed by other public authorities including ordinary courts. This is the
objective function of individual application. It is not possiple to separate
these two functions and both functions are realized simultaneously. But one
of these functions can be put into the center when organising the institution

of individual application.

The role of constitutional courts in protection of individual rights is
subsidiary. The primary responsibility in protecting individual rights belongs
to the legislative, executive and judicial organs. Therefore, an individual who
thinks that his/her individual rights have been violated, firstly should apply
to the competent administrative and judicial organs. That is, the applicant
must have exhausted all the remedies provided by law by means of the
ordinary courts before filing an individual application. The ordinary courts
must have the opportunity to remedy the violation; if they don’t do that, then
the Constitutional Court has a subsidiary role. In other words, the individual
application is a subsidiary remedy. It is not an alternative remedy; the affected
person cannot choose between going to ordinary courts and going to the
Constitutional Court. The affected person must go to the ordinary courts and
if he doesn’t get remedy, then he must go to the Constitutional Court. So, the
individual application will be employed only when all other judicial remedies
have been proven useless. According to this principle of subsidiarity, also, the
applicant must have invoked the alleged violation at the ordinary courts. It
has to be demonstrated to tell the ordinary courts that this fundamental right
has been violated. Then, after invoking this violation, if the applicant does not

have a remedy, he can go before the Constitutional Court'.

This subsidiary role of constitutional courts in protection of
fundamental rights requires individual application system to be constitutional
-justice -focused. If the system is organised as individual-justice-focused
then constitutional courts can face enourmous workload. The constitutional
court as the highest court of the country can not deal with all fundamental
rights complaints of millions of citizens. As soon as the constitutional court
interpreted the constitution and found violation of a constitution right,
the opinion of the constitutional court should be followed by legislative,
executive and judicial organs and unconstitutional regulations and practices

1 Luis Lopez-Guerra, ECtHR and Turkey-II: Constitutional Complaint and ECtHR, TAA
(2010) s.63
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should be eradicated. But if ordinary courts refuse to follow the precedence of
the constitutional court, then similar applications will inevitably countuniue
to come and whatever precautions are taken, the constitutional court will

declare bancrupty in a very short time.

Therefore, in order to guarantee the success of individual application,
a mutual understanding and cooperation should be developed between
the constitutional court and other high courts in terms of following the
precedence of the constitutional court. In this regard, on the one hand, the
constitutional court should refrain interfering with the interpretation of
law by competent high courts; on the other hand, other high courts should
obey the precedence of constitutional court established by interpretation of
constitution by the constitutional court. Although it is not easy to draw a bold
line between interpretation of a law and interpretation of constitution, self-
conscienceness of both constitutional court and other high courts of limits of

their competences will prevent a possible conflict of competences.

Even if the constitutional court and orher high courts refrain from
conflict of competence and other high courts strictly follow the precedence
of the constitutional court, still constitutional court may be squeezed under
heavy workload if it dares to redress every human rights violation.

This is exactly what happened in Germany, Spain, Slovenia and the
ECtHR. In those coutries, growing number of applications hamperred the
capacity of the courts to deal with the really relevant cases and provoked
growing delays. Just writing an inadmissibility decision for thousands of
cases took most of the time and resources of the courts. As a result, seeing the
unsustatainability of the sysyem, all the above mentioned countries reformed
their systems in last two decades and changed considerably the very concept,

the very meaning of individual application.

This trend can be defined as the constitutionalisation of individual
application. In other words, the prime role of individual application changed
from protection of rights to interpretation of constitutions. This change was
most radical in Spain, more moderate in Germany and most moderate at
the ECtHR. In all of those systems several structural reforms were made to
increase the effectiveness of the system and to increase the numbet of decisions
delivered by the Courts. Admissibility criteria were also made much stricter

in those reforms. But since those measures were not enough to guarantee the



304 Anayasa Yargis1 31 (2014)

effectiveness of the system, new substantive admissibily criteria which made
individual application more constitutional juctice focused were introduced.
One of those substantive admissibility criteria is “fundamental constitutional
significance” (in Germany) or “special constitutional relevance” (in Spain) of
the application. According to this criterion only the applications which have
fundamental constitutional significance can be admitted. A similar criterion
is the maxim of de minimisnon curat preator which requires a minimum level
of severity of disadvantage suffered by the applicant for admission of the

application.

To start with European Human Rights Protection System, following
the subtantive structural changes by Protocol No. 11 in 1998, Protocol No.
14 made some extra procedural and substantive changes in the system.
One of the main innovations of Protocol No. 14 is the introduction of a new
admissibility criterion. Acoording to new provision added in Article 35(3) (b)
of the Convention:

“The Court shall declare inadmissible any individual application submitted
under Article 34 if it considers that:. ..

(b) the applicant has not suffered a significant disadvantage, unless respect
for human rights as defined in the Convention and the Protocols thereto requires an
examination of the application on the merits and provided that no case may be rejected
on this ground which has not been duly considered by a domestic tribunal.”?

This admissibility criterion was introduced to give the Court more
flexibility in the admission of applications in order to enable a more rapid
disposal of unmeritorious cases in the long term and to give the Court the
possibility to concentrate its resources on cases which are significant for the

interpretation of the Convention®.

This provision is one of the most important steps towards
constitutionalistaion of ECtHR protection system. But it can’t be said that
Strasbourg protection system has been constitutionalised by this change.

2 Seeforareport on thisissue, http://www.echr.coe.int/NR/rdonlyres/D4E1DEBF-BC2B-4BB8-
93FD-2A4956731E0F/0/RAPPORT_RECHERCHE_New_admissibility_cirterion_EN.pdf

3 Xavier-Babtiste Ruedin, “De minimis non curat the European Court of Human Rights: The
Introduction of a New Admissibility Criterion (Article 12 of Protocol No.14)” (2008) E.H.R.L.R.
Issue 1, p.81.
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Rather a compromise was established between constitutionalisation and
protection of fundamental rights. According to this provision the Court
will examine only applications which the applicant suffered a significant
disadvantage. But if respect for human rights requires examination of the
merits of the application, inadmissibility decision cannot be given on the basis
of this criterion.

Since the entry into the force of Protocol No.14 in June 2010, new
admissibility criterion could not created the expected effect, but gradually the
Court is appliying it more and more.

But there is an area which is fully constitutiolised in the Strasbourg
system. ECtHR is applying constitutional significance test in admission of
cases referred to the Grand Chamber. According to Article 43 of the ECHR,
the request of any party to a case that the case be referred to the Grand
Chamber shall be accepted only if the case raises a serious question affecting
the interpretation or application of the ECHR of the protocols thereto, or a
serious issue of general importance. So it can be argued that the sysyem of the
ECHR considers that some cases are not important enough to be considered
by the Grand Chamber*.

We can argue that Strasbourg protection mechanism is getting gradually
constitutionilised and we can expect it will be more constitutional justice
focused in the future. There are even some people who defend the power of
Certiorari to be given to the ECtHR like US Supreme Court’.

Similar constitutionalisation tendency can also be observed in national
constitutional jurisdictions. In order to tackle with workload problem national
constitutional court laws have been amended to make admission of individual
complaints more difficult.

In 1990s a new admissibility criterion was added to the the Federal
Constitutional Court Act. According to Article 93a a constitutional complaint
shall be accepted in so far asit has fundamental constitutional significance. This
can also be the case if the complainant suffers especially grave disadvantage as
a result of refusal to decide on the complaint. In other words, a complaint can

4  Xavier-Babtiste Ruedin, p.97.

5  See for explanation about Writ of Certiorari, http://www .techlawjournal.com/glossary/legal/
certiorari.htm
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be accepted only if it has fundamental constitutional significance or refusal

may cause grave disadvantage.

The Federal Constitutional Court clarified this criterion. According to
the Constitutional Court’s established case-law a complaint has fundamental
constitutional significance if it raises a constitutional question which cannot be
authomotically answered on the basis of Basic Law and has not been clarified
by the case-law of the Federal Constitutional Court or with respect to which
new need for clarification has arisen due to the change of circumstances.
There must therefore be serious doubts as to the answer to the constitutional
question. An indication that a constitutional question has fundamental
constitutional significance may in particular be the fact that there has been
a dispute about the question in the specialised litreture or there has been
different answers to it in the case-law of the nonconstitutional courts®. It can
be said that a constitutional complaint has no fundamental constitutional
significance if the issues that it addresses have already been dealt with in

constitutional case-law.

It is for the applicant to prove that constitutional complaint has
fundamental constitutional significance’. It is generally argued that
constitutional complaint system has lost its subjective function and objective

function of it has come to the fore by this change®.

The developments in Spanish system has also followed a similar pattern
and change was more radical. After several reforms relating to the procedure
before constitutional court relating to the amparo, a substantive change was
made in the Spanish Constitutional Court Law in 2007. According to Article
50 (1)(b) a constitutional protection claim (amparo) can only be accepted if it
justifies a decision about the content by the Constitutional Court because of
its special constitutional significance (especial transcendencia constitucional),
which shall be seen in terms of its relevance for the interpretation and
application of the Constitution, or for the effectiveness thereof, and for
determining the content or scope of fundamental rights. The applicant should

also justify constitutional revelance of his application in addition to formal

6 BVerfGE 90, 24-25 (8.2.1994)
7 Ece GOZTEPE, Anayasa Sikayeti, AUHF Yayinlari no. 530, Ankara, 1998, s. 97
8 Ece G@ZTEPE, a.g.e., s. 112-113
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procedural requirements. Meeting procedural requirements will not be
enough for an applicant to make his claim be examined by the Conatitutional
Court even if his constitutional rights were violated. So, the text of the Law
established an additional requisite saying that the applicant, when presenting
his application, must justify the constitutional relevance of his claim.
Otherwise, if it is not justified, then the court might reject the admissibility

saying that it has not any kind of special relevance in it.

The reform of 2007 introduced a complete change on the function of
amparo complaint. Until the reform of 2007, this complaint was conceived as
a remedy against any violation of fundamental rights. The court, therefore,
should admit and decide on those cases which complied with the formal
requirements of the law and presented signs of a violation of fundamental
rights. But after the reform of 2007 the approach to amparo complaint has
completely been modified. The new approach can be defined as objective

approach.

The philosophy behind the new approach is that protection of
fundamental rights is a task to be performed by the ordinary courts. It is an
impossible task for a court of 12 persons to be a real guarantee of fundamental
rights of 45 million Spanish citizens. If these rights are guaranteed, this must
be via ordinary courts. They have a direct, immediate and wider contact with
the applicants and therefore, what is important is to have a general protection

of these fundamental rights.

Consequently, the role of the Constitutional Court, according to the
new approach, would be to decide on those cases which present a special
constitutional relevance, on which a decision of the court is needed as an
orientation, as a guideline, as a directive to the other courts, as well as to
the administration and even to the legislative power on the application and
interpretation of fundamental rights. So, the role of the court would be to
interpret the Constitution, to give guidelines, to coordinate, to unify, but

deciding on those cases would present a special relevance.

The peculiarity of Spanish system in this regard is that special
constitutional relevance is an absolute requirement and severity of
disadvantage suffered by the applicant would not affect admission of
the Court. Even if the applicant suffered grave disadvantage as a result of

violation of his fundamental rights, the application will not be admitted
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unless contitutional relevance of it is justified. So it can be said that Spanish

amparo has completely been constitutionalised.

The Spanish Constitutional Court clarified new admissibility criterion
by a leading case in 2009°. According to this judgment of the Constitutional
Court in these cases would be special constitutional relevance;

a) that of an appeal which raises a problem or facet of a fundamental right
subject to protection on which there is no case law of the Constitutional court,

b) or that the occasion requires that the Constitutional Court clarify
or change its doctrine, as a consequence of a process of internal reflection, as
occurs in the case in question, or due to the new social realities which have
arisen, or regulatory changes relevant for the configuration of the content of
the fundamental right, or a change in the doctrine and theory of the guarantee
bodies entrusted with the interpretation of the international treaties and
agreements referred to in art. 10.2 SC;

c) or when infringement of the fundamental rights claimed originates

from the law or another provision of a general nature;

d) or if the violation of the fundamental right derives from reiterated
case law interpretation of the law that the Constitutional court deems to be
damaging to the fundamental right, and on which it believes it necessary to

declare another interpretation pursuant to the Constitution;

e) or when the Constitutional Court case law on the fundamental right
alleged in the appeal is not being complied with in a general and reiterated
manner by ordinary Jurisdiction, or there are contradictory judgments on the
fundamental right, either by interpreting the constitutional doctrine in a different

manner, or by applying it in some cases and not recognising it in others;

f) or in the event that a court clearly declines its duty to respect the case
law of the Constitutional Court (art. 5 OLJ);

g) or, in short when the matter raised, despite the fact that it is not
included in any of the aforementioned cases, transcends the case in question

because it raises a legal issue which has general and relevant, social or

9  See for English translation of the judgment dated 25.6.2009 No. 155/2009 http://www.
tribunalconstitucional.es/en/jurisprudencia/restrad/Pages/JCC1552009en.aspx
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economic repercussions, or has general political consequences, effects which
above all could lead in particular, although not exclusively, to specific electoral

or parliamentary protection of rights.

The Turkish Law of Constitutional Court (of 2011) has followed these
examples and enshirined a substantive admissibility criterion in Article 48(2).
According to this provision, the Court may dismiss applications which do not
bear significance for the enforcement and interpretation of the Constitution
or for the determination of the scope and limits of fundamental rights, and

which do not involve significant damage sustained by the applicant.

This provision is more close to German regulation and tries make
a comprimise between objective and subjective functions of individual
application. Accordingly the applications which does not raise any significant
question in terms of interpretation of constitution will be rejected unless the

applicant suffered a significant damage.

The Turkish Constitutional Court has not rejected any application up
to now because the application does not have constitutional significance. This
must be considered quite normal since individual application was introduced
a very short time ago and the Court has not established case-law in any
field clearly yet. But it must not be suprising if we see some inadmissibility
decisions on the basis of this criterion in the future once the case-law of the

Court is established in some areas.

As aresult I can say that constitutional courts nowhere in the world are
capable of protecting fundamental rights of citizens. Protection of fumdamental
rights must be the task of ordinary courts. The role of constitutional courts
should be limited to interpreting constitutions and guiding ordinary courts.
As an objective defender and interpreter of fundamental rights in cases which
have constitutional significance, constitutional courts should provide decisive
interpretation of the constitution to the inferior or ordinary courts. Thank you

very much for your patience.





