Anayasa Yargisinda Yorum Yontemleri
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1.0 Giris

Anayasa yargist kavrami, bir anayasa mahkemesi ya da yiiksek
mahkemenin anayasanin muhafaza edilmesini ve temel hak ve 6zgiirliiklerin'
korunmasini temin etmeye yonelik yerine getirdigi tiim gorevleri tanimlamak
i¢in kullanilan genel bir kavram olarak goriilebilir. Bir anayasa tilkenin temel
kanunudur? Bir anayasa, tanimlanmis yetkilerin ve gorevlerin verildigi
temel organlarla iilkenin nasil yonetilmesi ya da diizenlenmesi gerektigine
ve adaletin nasil yonetildigine iliskin siyasi yapiy1 ortaya koyar. Ideolojik
diizeyde, anayasa ait oldugu toplumun dayandig: felsefi ve temel degerleri
saglar.’ Anayasa, demokratik ya da totaliter, kapitalist ya da sosyalist, teokratik
ya da laik olsun, iilkenin ideolojisini yansitir.

Simdiye dek, anayasal yoruma iliskin herhangi bir birlestirilmis
yontem mevcut olmadi. Yaklagimdaki farklilik, kararin nihai gegerliligine
iliskin kaygilara, yani anayasanin anayasa yargisini igerip icermedigi gibi
kaygilara yol agar. Bu sunumda yukaridaki mesele ele alinacak ve anayasanin
yorumlanmasi konusunda Malezya yargisinca kabul edilen cesitli yontemler
degerlendirilecektir.

2.0 Malezya Anayasasina Kisa Bir Bakis

Malay Anayasasi’min taslagi, Malay Yoneticiler Konferansi uyarinca

1ngiliz1er tarafindan atanmis olan Reid Komisyonunca hazirlandi.*

1 Giuseppe Franco Ferrari, Introduction to Italian Public Law, Giuffre Editore, sf. 184

Shad Saleem Farugqi, “Document of Destiny. The Constitution of the Federation of Malaysia”,
(2008), MALAYSIA Star Yayinlar1 (Malezya) Berhad, sf. 20.

3 Ibid.

4 Koloni Ofisi, Malay Anayasa Komisyonu Federasyonu Raporu 1957, Majesteleri Biirosu,
Londra, sf.4
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Komisyon iiyeleri, diger yarg: mercilerinden gelen hukuk uzmanlarindan
olustu. Boylece, temel yapisinin Westminster modelinden oldugu kadar
Hint Anayasasi’ndan alinmis olmasia ragmen, Anayasa’nin nihai hali
yalnizca Hint ve Ingiliz modellerinden degil, gerek yerel gerek yabanci
olmak tiizere geleneklerin ve ilkelerin bir karistmindan elde edilmistir.
Taslak, Malezya’nin 1963 yilinda kurulmasiyla Malezya Anayasasi’na
dontisti.

Malezya Anayasasinin temel yapis1 asagidaki dzelliklerden olusur:
(a) Anayasanin tstiinltigii;

(b) Demokratik yonetim bicimi;

(c) Yasama, yiiriitme ve yargi arasindaki kuvvetler ayriligy;

(d) Eyaletler ve Federasyon arasinda kuvvetler ayriligina yer verilen
Anayasa’nin federal niteligi; ve

(e) Anayasann II. boliimiinde Temel Hiirriyetlerin Korunmasi.

3.0 Anayasanin Ustiinliigii

Malezya'da, Federal Anayasa {istiindiir® Bu, Anayasanin madde

4(1)'inde sOyle ongoriiliir ki:

“4 (1) Bu Anayasa Federasyonun en iist diizeydeki kanunudur ve Bagimsizlik
Giiniinden sonra bu Anayasa’ya aykir1 olarak ¢ikarilan herhangi bir kanun, aykirilik
ol¢iisiinde, gecersizdir.”

Bu hiikiim, anayasa Ogretisi olarak bilinen Amerikan anayasa
kavramindan alinmistir. Bu 6greti ve hiikiim, B Surinder Singh Kanda
v The Government of The Federation of Malaya® davasinda Lord
Denning tarafindan kabul edildi ki bu davada Hakim asagidaki sozleri
ifade etti:

“Malay Federasyonu, 31 Agustos 1957 olan Bagimsizlik Giiniinde kuruldu.
O zamandan beri Anayasa, Federasyonun en iist diizeydeki kanunudur (madde 4)”

5  Tun Mohamed Suffian, An Introduction to The Constitution of Malaysia, editorler Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Ugijncii Baski, 2007, sf. 17.
6 [1962] ML]J 169 sf. 170
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Loh Kooi Choon v Government of Malaysia’ davasinda, Prens
Hazretleri Raja Azlan Shah F] (o zaman Prens Hazretleri idi) anayasal

ustlinliik kavramlarini asagidaki sozlerle ifade etti:

“Anayasa sadece gistermelik kliselerin bir derlemesi degildir. Ug temel
kavramu iceren, iilkenin en iist diizeydeki kanunudur: Bu kavramlardan biri, bireyin
devlet giiciiniin bile el uzatamayacag: belirli temel haklarimin oldugudur. Ikincisi,
egemen giiciin Eyaletler ve Federasyon arasindaki dagilimidir, yani egemenlik
yetkisini yerel meselelerde 13 Eyaletin, iilke genelini etkileyen meselelerde ise
milletin kullanmasidir. Uciinciisii, hicbir sahis ya da kurumun tam olarak egemenlik
yetkisini kullanmamasi, fakat bunun yiiriitme, yasama ve yargi erkleri arasinda
dagitilmasidir ki bu da kisaca insanlarin degil kanunlarn hiikiimeti oldugumuz
seklinde modern bir anlamda ifade edilir.”

Hakim ayrica agagida yer alan sozleri ifade etti-

"Bana gore bu gerekce (muhakeme), en iist diizeyde yer alan, olagan yollarla
degistirilemez olan Anayasanin siradan bir kanundan farkli oldugu ve boyle olunca
da kendi ile tutarsiz olamayaca$: temeline dayanmaktadrr. Anayasa en iist diizeyde
yer alan kanundur ¢iinkii kurumsal davrams normlarini ve iyi yonetim ilkesini
belirlemektedir. Iste bu nedenle, Malaya Federasyonu ve sonra Malezya, Anayasa’y:
dokuz Malay Eyaletinin ve eski Penang ve Melaka Yerlesimlerinin onay: ile kabul
etmeye basladi ve Federasyona 1963 yilinda giren Sabah ve Sarawak Eyaletlerinin de
Anayasa’yr “Federasyonun en iist kanunu” olarak kabul etmesiyle...” (4. madde fikra
1). Dolayisiyla Anayasa, olusturdugumuz ve sahip oldu§umuz en onemli ¢alisma
belgesidir...”

Sivarasa Rasiah v Badan Peguam Malezya & Anor® davasinda Federal
Mahkeme, Federal Anayasa’min madde 4(1)inde yer verilen anayasanin

ustiinliigii ilkesini de destekledi. Mahkeme sunu ileri stirdiigii:

“Ayrica, Federal Anayasa’min olusturulma biciminden su aciktir ki bu
Anayasa’min temel dokusunu olusturan belirli 6zellikleri vardir. Temel yapiya
aykirt herhangi bir kanun (Anayasa’ya degisiklik getiren bir kanun dahil),
Anayasa izin vermedigi siirece, Anayasa’ya aykirt oldugundan hiikiimsiiz
kilinabilir. Belirli bir ozelligin temel yapinin bir parcast olup olmadigina, dava

7 [1977] 2 MLJ 187 sf. 188
8  Tbid., sf.190.
9 [2010] 3 CIJ, sf. 517
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bazinda karar verilmelidir. Yalniz su kadarini soyleyeyim ki mahkemelerde yasal
olarak gecerli olan I1. béliim ile giivence altina alinan haklar, Federal Anayasa’nin
temel yapisimin bir kismini olusturur. Bakiniz Keshavanada Bharati Kerala
Eyaleti AIR [1973] SC 1461".

Kisacasi, gerek Federal gerek Eyalet kanunu olsun, Anayasa’nin
Parlamento ya da Eyalet Yasama Meclislerince ¢ikarilan herhangi bir kanunun
tizerinde tistiinligii vardir.

Malezya Anayasasi en iist diizeydedir ve Parlamento dahil Devletin
tiim organlar1 Anayasa’yla baglidirlar. Parlamentomuz yetkisini, yasama
glictinii Federasyon ve Eyaletler arasinda paylastiran Anayasa’dan almaktadir.
Anayasa’da, Parlamentonun kanun ¢ikarabildigi konular ve de Eyalet Yasama
Meclislerinin kanun ¢ikarabildikleri konular belirtilir.

Boylece, Parlamento veya Eyalet Yasama Organinca ¢ikarilan herhangi
bir yasa, eger Anayasa’ya aykiri ise, aykirilik 6l¢iisiinde mahkeme tarafindan
hiikiimstiz kilinabilir."

4.0 Anayasanin Yorumlayicis1 Olarak Federal Mahkeme

Federal Mahkeme f{ilkenin en yiiksek mahkemesidir ve Anayasa
Mahkememiz olmadigindan, etkin sekilde iilkenin Anayasa Mahkemesidir.
Federal Mahkemeye Anayasa’nin yorumuna iligskin 6zel bir yetki verilmistir.

Bu, Anayasanin 128. maddesinde agiklanmaktadir. Federal Mahkemenin
su hususlarda 6zel bir yetkisi vardir:

(a) Parlamento ya da bir Eyaletin Yasama Organinca gikarilan bir kanunda
bu organlarin kanun yapma yetkisinin bulunmadig: bir konuda bir maddenin
ongoriildiigii gerekgesiyle kanunun hiikiimsiiz olup olmadig1 meselesi; ve

(b) Eyaletler arasinda veya Federasyon ve Eyaletler arasinda ¢ikan
herhangi bir bagska soruna iligkin ihtilaflar.

Federal Mahkemenin kendisine bir diger mahkemenin havale etmis
oldugu bir Anayasa hiikmiiniin etkisine iliskin bir meseleyi karara baglama
ve de ayn1 meseleyi bu karar uyarinca ele alinmak iizere diger mahkemeye

iade etme yetkisi de bulunmaktadir.”

10 JCFong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell, sf. 152.
11 Federal Anayasa madde 128(2).
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Federal Mahkemeye Anayasamin 130. maddesi kapsaminda tavsiye
karar1 verme yetkisi de verilmistir ki bu anlamda Kral, Anayasa'nin bir
hiitkmiiniin gegerliligine iliskin ortaya ¢ikmis ya da ortaya ¢ikmasi kendisine
muhtemel goriinen bir meseleyi Federal Mahkeme’ye havale edebilir. Simdiye
dek, Kral sadece bir kez, Government of Malaysia v Government of the
State of Kelantan davasinda bunu yapti."? Bu davada, Kelantan Hiikiimetinin
bir sirketle para alisverisi olan belli ticari s6zlesmeler imzaladig1 goriildii.
Federal Hiikiimet bunun Anayasa’ya aykiri olarak 6diing almaktan farksiz
oldugunu ileri stirdii. Federal Mahkeme ise Federal Hiikiimetin ileri stirdtigii
goriisii reddetti ve para alinmasmin o6diing alma anlamina gelmedigine
hiikmetti. Kararin ardindan, “édiing almak” kelimesinin tanim1 1971 tarihli 2

sayilt Anayasa Degisikligi Kanunu'nun 8. bolimii ile degistirildi.”

Boylece, Malezya’da, hem Anayasa’nin yorumlayicist hem de en yiiksek
temyiz mahkemesi olarak ¢ift yonlii bir rol oynayan Federal Mahkeme iilkenin

en yiiksek mahkemesi konumundadir.

5.0 Yarg: Yetkisi

Malezya’da, 1988 yilinda Anayasa'min madde 121(1)ine getirilen
degisiklikten sonra, yarg: yetkisi artik federal kanunca veya federal kanun
kapsaminda sinurli olarak bazi kurumlara verilmektedir. Mevcut 121. madde
hiikmii asagidaki gibidir.

“121(1) Esit sekilde yargr yetkisine ve konuma sahip iki Yiiksek Mahkeme
vardir soyle ki-

(a) Bir tanesi Malaya Eyaletlerinde Malaya’da Yiiksek Mahkeme olarak bilinir
ve idari organi (sekreterya veya yazi isleri) Kuala Lumpur’da bulunur ve

(b) Bir tanesi ise Sabah ve Sarawak Eyaletlerinde Sabah ve Sarawak’ta
Yiiksek Mahkeme olarak bilinir ve idari organi (sekreterya veya yazi isleri) Sabah
ve Sarawak’ta Kralin tayin edebilecegi bir yerde bulunur; ve de federal kanunca
ongoriilebilecek alt mahkemeler; ve Yiiksek Mahkemelerin ve alt mahkemelerin federal

kanunca veya federal kanun kapsaminda verilebilecek yetkileri bulunur.”

121. maddede yapilan degisiklikle, yargi yetkisinin artik yargiya

12 [1968] 1 MLJ 129.

13 Tun Mohamed Sufian, “An Introduction to The Constitution of Malaysia”, editérler Tunku
Sofiah Jewa, Salleh Buang & Yaacon Hussan Merican, 2007, sf. 130.
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verilmedigi ileri siirtildii ve boylelikle kuvvetler ayrilig1 ilkesine bir son
verildi. Bu konu Public Prosecutor v Kok Wah Kuan™ davasinda Federal

Mahkeme 6niine incelenmek iizere geldi.

Bu davadaFederal Mahkeme, kuvvetler ayrihgiilkesinin “kesin ve mutlak
olmadigima” hitkmetti. Bu ¢1g1r acan kararin, 121. maddenin yarg: yetkisini
mahkemelerden almak iizere degistirildigi yil olan 1988'de ifade edilen
korkular1 ve bunun Yiiriitme yetkisine iliskin denetim ve denge sistemine
yonelik arz ettigi tehlikeleri dogrulamis oldugu sdylenmektedir. Anayasal
hiikiimet sistemi altinda mahkemelerin her zaman Anayasa’nin koruyucular1
olarak goriildiikleri ve demokrasiyi diktatorliikten ayiran kuvvetler ayrilig
ilkesi dahil olmak {izere demokratik degerlerin temel dokusunu Anayasa’ya

isleyecekleri bazi ¢evrelerce ileri stiriilmektedir.

Mevcut 121. madde kapsaminda, yargi yetkisinin artik Yargiya
verilmedigi goriiniir ¢linkii mahkemelerin yetkileri federal kanunca veya
federal kanun kapsaminda simrh olarak bazi kurumlara verilmektedir.
Durum boyle olunca, kuvvetler ayrilig1 ilkesi artik mevcut olmaz. Ote yandan,
anayasal diizeni veya Anayasa’nin temel yapisini ya da gergevesini muhafaza
etmek icin degisiklige simirli bir yorumun getirilmesinin gerektigi yoniinde

kuvvetli goriisler vardir.

PP v Kok Wah Kuan davasinda, suguniglendigi zaman 12 y1l dokuz aylik
olan sanik, Yiiksek Mahkemede Ceza Kanunu'nun 302. boliimii kapsaminda
ceza gerektiren bir sug olan cinayetle suglandi. 2001 tarihli Cocuk Kanunu
boliim 97(2) uyarinca Kralin talebine gore gozaltina alinmasi emredilen sanik,
mahktm edildi. Sanigin basvurusu iizerine, Temyiz Mahkemesi suclamay1
onaylad: fakat kendisine verilen cezay: iptal etti ve de Cocuk Kanunu'nun
boliim 97(2)'sinin Anayasa’ya aykir: oldugu yoniindeki tek gerekgeyle sanigin
tutukluluk halini kaldirda.

Temyiz Mahkemesi, Cocuk Kanunu'nun bolim 97(2)sinde sanigin
¢ekecegicezanin dlciisiinii tayinedecek yargi yetkisinin yiiriitmeye verildiginin
belirtilmesi itibariyla bu boltimiin kuvvetler ayriligi ilkesine aykir1 diistiigiine
hiikmetti. Anayasa’nin 39. maddesi geregince, Federasyonun yiiriitme yetkisi,
Anayasa'nin 40. maddesi uyarinca Bakanlar Kurulunca verilen tavsiyeye

uygun olarak hareket etmek zorunda olan Kral'da bulunmaktadir.

14 [2008] 1 MLJ 1
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Bagvuru {izerine Federal Mahkeme hakimlerinin ¢ogu, 121. maddeye
getirilen degisiklikten sonra Federasyonun yarg: yetkisinin iki Yiiksek
Mahkemede bulundugu yoniinde artik Anayasa’da herhangi bir aciklama
olmadigina hitkkmederek, bu degisikligin gecersiz oldugu tespitini reddettiler.
“Yarg: yetkisi” kavramini yorumlamak bundan boyle gerekli degildir ve tiim
gereken iki Yiiksek Mahkemenin yetkilerini bilmek i¢in federal kanuna
bakmaktir. Bu temel dayanakla, boliim 97(2)'nin Anayasa’nin herhangi bir

hitkmiine aykir1 olmadigina hitkmedildi.

Daha sonra Malezya'nin Bas Hakimi olan Abdul Hamid Mohamad,
Temyiz Mahkemesinin boliim 97(2)'de kuvvetler ayrilig1ilkesinin ihlal edildigi
yoniindeki tespitini kastederek, mutlak olmayan sadece siyasi bir doktrin
seklindeki bu ilkeyi (0gretiyi) reddetti. Bu ilkenin (0gretinin) Anayasa’y1
olusturanlar1 etkilemis oldugunu kabul etmekle beraber, Hakim bunun
Malezya Anayasasi'nin bir hitkmii olmadig1 ve hi¢bir kanun hiikmiintin sirf
bu ilkeye (0gretiye) aykir1 diistiigii i¢in Anayasa’ya aykiri oldugu sebebiyle
hiikiimsiiz kilnamayacag: yoniinde 1srarci oldu.

Richard Malanjum, bagvurunun sonucu hakkinda ¢ogunlukla mutabik
olmakla beraber, 121. madde degisikligi ile Malezya'daki mahkemenin
ancak kendisine federal kanunlarca verilmis yetkiler uyarinca ¢alisabilecegi
yoniindeki ¢ogunluk goriisiine katilmadi. Malanjum, Federal Anayasa’nin
madde 121(1)'inde “yargi vetkisi” kelimelerinin olmamasinin “mahkemelerin
Parlamento Federal Kanununun kole gibi ¢alisan temsilcileri/gorevlileri olmalarina
ve yalmzea kanunun emrettigi veya buyurdugu herhangi bir isi mekanik olarak
yerine getirmelerine yol agmadir” seklinde bir karara vardi. Malanjum’un
goriis ayriliginin esas gerekgesi, mahkeme yetkisinin federal kanunlarca
verilmis oldugu Ol¢iide simirlanmasinda yatmaktadir ki Malanjum bunun,
mahkemelerin Devletin tiglincii erk olduklar1 demokratik devlet sistemine
aykir1 oldugunu ileri siirdii. Bas Hakim (Baskan), bu degisikligin Anayasa’nin
temel Ozellikleri olan yargi bagimsizhigi ve kuvvetler ayrilii ilkelerini

kaldirma ydniinde etkisinin oldugu seklindeki goriisii kesinlikle reddetti.

Bu dava, bagvuruya iliskin ret kararlarmin oybirligiyle alinmis olmasina
ragmen, anayasal yorum konusunda ¢ogunluk ve azinlik arasinda yaklasimda
bir fark oldugunu gostermektedir. Cogunluk, lafzi (kelimesi kelimesine)
yorum yaklasimini kabul ederken, kars1 gortiistekiler amaca yonelik yaklagimi

kabul ettiler. Boylece, mesele ¢oziimden uzaktir.
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6.0 Kavramsal Konular: Malezya Anayasasini Yorumlama Yontemleri

Devletin kollarindan biri olan yargiya Anayasa’nin yorumlanmasi
gorevi verilmistir. Anayasamizin yorumlanmasinin benzersiz yontemleri Loh
Kooi Choon v Government of Malaysia®™ davasinda Raja Azlan Shah FJ'nin
(o zamanki Prens Hazretleri) kararinda ortaya ¢ikmist1 ki burada Hakim suna
hitkmetti:

“Diger Anayasalara iliskin olarak ne soylenirse soylensin, nihayetinde
bize az miktarda fayda saglarlar ciinkii Anayasamiz artik bash basina bir durus
sergilemektedir ve sonunda yorumlanmas: ve uygulanmas: gereken Anayasamizin
lafzidir ve de Anayasamizin lafzi “diger Anayasalarin yabanci/harici ilkeleri ile asla
hiikiimsiiz kilmamaz”- bakimiz Adegbenro kars: Atkintola & Anor [1953]3 All ER
544 541. Her iilke kendi Anayasasini kendi diisiince yapisina gore ve kendi halkinin
iyiligi icin olusturur. Bagka bir Anayasaya o iilke insanlarinin tecriibelerinden bilgi
edinmek i¢in ve onlarin gelisimi ve refalunin temel kanunlari ile nasil temin edildigini
gormek istedigimiz icin bakariz.”"

Uyari mahiyetinde sunu da eklemem gerekir ki mahkemenin Anayasay1
“olagan bir Kanuna gore daha fazla comertlikle” yorumlayabilmesine ragmen, bu
yorum, kullanilan dilden anlasilabilecek olan anayasal hedefleri gelistirme
ihtiyaci veya tabil adalet kurallarma uyma gibi belirli temel prensiplerin

disina citkmamalidir.

Ayrica, Anayasanin iistlinliigii kavramina dayanan bir {ilke icin,
kayda ge¢mis herhangi bir kanun Anayasa’ya aykir: oldugundan gegersiz
ilan edilebilir. Mahkeme Muhammad Hilman bin Idham & Ors. v Kerajaan

Malaysia & Ors."” davasindabu ilke {izerinde durmustu.

Bu davada, Kebangsaan Malaysia Universitesi siyaset bilimi lisans
ogrencileri olan bagvuranlar, 24 Nisan 2010 Parlamento ara secimine yonelik
kampanya stirecinde Hulu Selangor se¢im boélgesinde bulunmaktaydilar.
Bagvuranlarin ara se¢imde yarisan bir siyasi parti sempatizani ya da karsiti
olduklarin1 gosterecek sekilde techizat sahibi olduklari saptanmisti. Bir
ay sonra bagvuranlar, 1971 Universiteler ve Universite Yiiksekokullar:

Kanununun boliim 15(5)(a) kapsaminda iddia edilen ihlallere ve suglara

15 [1977] 2 MLJ 187
16 [1977] 2 MLJ 187, sf. 188-189.
17 [2011] 6 MLJ 507
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cevap vermek iizere bir disiplin kurulu huzuruna ¢tkmalarinin gerektiginin
bildirildigi tebligleri Universiteden aldilar. Bagvuranlar, iddialar yalanladilar
ve ayni zamanda Universiteler ve Universite Yiiksekokullar1 Kanunu'nun
bolim 15(5)(a)’stnin Anayasa'nin madde 10(1)'ine aykir1 diistiigliniin ve
boylelikle gecersiz oldugunun ve netice itibariyle disiplin islemlerinin de

gecersiz oldugunun tespiti igin basvuru yaptilar.

Yiiksek Mahkeme hakimi Universiteler ve Universite Yiiksekokullar:
Kanunu'nun bélim 15(5)(a)’sinin Anayasa’ya uygun ve gegerli oldugunu
ve de bu boliimdeki hiikiimlerin makul ve Anayasa’nin madde 10(1)(a) ve
Madde 10(2)(a) gercevesinde oldugunu tespit etti.

Bagvuru iizerine, saptanacak konu Universiteler ve Universite
Yiiksekokullar1 Kanunu'nun bolim 15(5)(a) kapsamindaki simirlamanin
makul olup olmadigi ve bu smirlamanin Anayasanin madde 10(2)(a)’s1
ile ongoriilen miisaade edilebilir istisnalar kapsamina girip girmedigidir.
Temyiz Mahkemesi 2-1 karar ¢cogunluguyla, Kanun'un boliim 15(5)(a)’sinun
makul olmadigma ve Anayasa ile giivence altina alinan konusma/ifade
ozgurliigiiniin ihlal edildigine hiikmetti. Temyiz Mahkemesi uygunluk
(makul olma) kelimesine gergekgi bir boyut katip, Sivarasa Rasiah v Badan
Peguam Malaysia & Anor® davasinda en {ist mahkemenin muhafazakar
tutumu ile taban tabana zit bir yorum getirdi. Federal Mahkeme sunu ileri
stirdii ki:

“Son ii¢ kararda bu mahkeme, Anayasa hiikiimlerinin, bilhassa 1I. boliim
kapsaminda giivence altina alinan temel hiirriyetlerin, comertce yorumlanmak ve
prizmatik bir yorum yaklasiminin kabul edilmek zorunda olunduuna hiikmetti.
Bunlar Badan Peguam Malaysia kars: Kerajaan Malaysia [2008] 2 MLJ 285; [2008]
1 CL] 521; Lee Kwan Woh karst Cumhuriyet Savcis: [2009] 5 ML] 301; [2009] 1 LNS
778 ve Shamim Reza bin Abdul Samad karst Cumhuriyet Savcis: [2009] 2 ML] 506,
[2009] 6 CL] 93davalaridir®.”

Federal Mahkeme asagidaki sekilde bir agiklama getirdi:

“Giivence altina almmus bir hakki stnirlayan ya da ihlal eden kisitlamalar ya
da sartlar stmirlayict bir bicimde yorumlanmalidirlar.. 2"

18 [2010]2MLJ333
19  Tbid., sf.340
20 [201012MLJ333, sf.341
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Federal Mahkeme sunu ileri stirdii ki:

“Simdi maddede “kisitlamalar” kelimesi yer almakla beraber, “makul”

177

kelimesinin hiikmii daraltacak sekilde yorumlanmasi gerekir.?

Su da belirtilmelidir ki Hiikiimetin Federal Mahkemeye yaptig1
basvuru, Federal Mahkemenin bagvuranlara bagvuru hakki tanimasindan ¢
ay sonra Boliim 15(5)(a) kaldirilmis oldugundan meselenin akademik oldugu
gerekgesiyle 22 Kasim 2012 tarihinde reddedildi.

[zin verin ele alman konu a, yani Anayasa’nin yorumlanmasinda
I le al konuya, y Anayasa’ y 1 d

Malezya Yargisinca kullanilan yontemlere geceyim.

7.0. Malezya Mahkemelerince Kullanilan Yorum Yontemleri

(a) Kanuni Yorumun Olagan Kurallar1 Gegerli Degildir

Bir Anayasanin “daha az katilikla ve daha fazla comertlikle” yorumlanmast
gerekir (goriiniiz Attorney-General of St Christopher, News & Anguilla v
Reynold davas1.?? Bu ilke Raja Azlan Shah Ag LP tarafindan Dato” Menteri
Othman bin Baginda & Anor v Dato Ombi Syed Alwi bin Syed Idrus®

davasinda uygulanmistir. Baskan asagida belirtilen unsurlari ileri stirdii:

“Bir Anayasanmn yorumlanmasmda iki unsur unutulmamalidir: Birincisi,
emsal karar olagan kanuni yoruma iliskin meselelerde olagan sekilde bir rol oynarken
Anayasamin yorumlanmasinda daha az bir rol oynar. Ikincisi, bir Anayasa mevzuatin
yasayan bir parcasi oldugundan, hiikiimleri asir1 detayc: bir sekilde degil ama genis
bir sekilde yorumlanmalidir- “diger Kanunlardan daha az katilikla ve daha fazla
comertlikle” (bakinmiz Minister of Home Affairs v Fisher davast [1979] 3 All ER
21. Bir Anayasa kendine 6zgiidiir (sui generis), niteli§ine uygun olan kendi yorum
ilkelerinin olmasin gerektirirken, kanuni yoruma iliskin karineleri ve olagan kurallart

24

kabul etmesi gerekli degildir.

Bir baska dava olan Merdeka University Bhd v Government of
Malaysia® davasinda, Abdoolcader | bir Anayasa’y1 “herhangi bir dar ya da

21 Ibid., sf.341

22 [1979] 3 Al ER 129

23 [1981] 1 MLJ 29

24 Ibid, sf.33; Ayrica goriiniiz JC Fong, “Constitutional Federalism in Malaysia”, 2008, Thomson
Sweet & Maxwell, sf.162.

25 [1981] 2 MLJ 356
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asirt detayci sekilde” yorumlamama ilkesinin mahkemenin herhangi bir yasa
ya da anayasa teorisi yararina veya eksiklikleri giderme veya s6zde hatalar:
diizeltme amaciyla bile Anayasa’nin dilini esnetme ya da ¢arpitma konusunda

serbest oldugu anlamina gelmedigine dikkat ¢ekti.

(b) Diger Mahkeme Kararlar1 Yalnizca ikna Edici Niteliktedir

Yabanci mahkemelerin, 6zellikle de Milletler Toplulugu tilkelerindeki
mahkemelerin kararlari, oldukca ikna edici niteliktedir. ingiliz hakimlerinin,
bilhassa Danisma Meclisindekilerin kararlar1 Malezya Anayasasinin
yorumlanmasinda Malezya yargisini etkilemisken, mahkemeler anayasal
hiikiimlerimizin yorumunda yardimc olacak Hint mercilerine giivenmekte
isteksiz olmuslardir. Bu isteksizligin sebepleri Karam Singh v Menteri Hal
Ehwal Dalam Negeri [Minister of Home Affairs], Malaysia® davasinda
Federal Mahkeme kararinda yer almaktadir. Bu dava, habeas corpus (hakim
oniine ¢ikarma emri) basvurusuna iligskin olarak durusma hakiminin verdigi
karara kars1 yapilan bir basvuru ile ilgiliydi. Ong Hock Thye CJ (Malay) sunu
ifade etti ki:

“Hem Ingiliz hem de Hint mercilerini incelemek samildi§: kadar 6nemsiz bir
is degildir, fakat 6zetlemek gerekirse, nacizane goriisiime gore, Ingiliz mahkemeleri
olaylara daha gercekci bir agidan bakiyorlarken, en fazla saygi duydugum Hintli
hakimler ise ne zaman yiiriitme yetkisinin olusturdugu istismar dolayistyla vicdan
azabi duyulursa uzlasmaz olam uzlastirmak icin iistiin gayret gisteren yorulmaz
idealistler olarak beni etkilemektedirler.””

Suffian F.J. bu davada soyle bir goriis belirtti ki:

“Hint Yiiksek Mahkemesi kararlari, ozellikle de Anayasaya iliskin kararlar,
burada son derece ikna edici niteliktedirler ¢iinkii Hint Anayasast bizim Anayasamiz
icin biiyiik ol¢iide model olmustur. Fakat bu meseleyi kaygryla ele alirken, su goriise
vardim ki saygim sonsuz ancak bu konuda Hint Yiiksek Mahkemesinin izlenmemesi
gerekir....

The King v Secretary of State for Home Affairs, Ex parte Lees [1941] 1 KB
72 davasmda Ingiliz Temyiz Mahkemesinin gerekcesini sayguyla takip etmeyi tercih
ederim...”

26 [1969] 2 MLJ 129
27 Ibid., sf.141
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Hint Anayasasinda bildirilen temel haklarin bizimkilere benzer
olmadiklarini belirtmek yerindedir. Hindistan laiklik kavramini gelistirir ve
bu kavram, Hint halkinin Hindistan’1 Egemen Sosyalist Laik Demokratik bir
Cumbhuriyet seklinde kurmaya resmi olarak karar verdiginin acik¢a beyan
edildigi Anayasa’nin 6nsoziinde dolayli olarak ifade edilir. “Sosyalist Laik”
ifadesi, Hindistan Anayasasi'nin 1976’da yiirtirliige konulan 42. Degisikligi ile
onsoze eklendi. Bu ifadeyi eklemekteki amag, sosyalizm ve laiklik gibi parlak
fikirleri ve Milletin biitiinliiglinii acikca ifade etmektir.”® Bu degisiklik, sadece
Anayasa’da 6nceden 6ngoriileni belirginlestirmek i¢in yapildi. Bu degisiklikle,
“laik” kelimesi kazandirild1 ve bdoylelikle simdiye kadar {istii kapali olan
acgikliga kavusturulmus oldu.?’ “Laik” kelimesinin 6nsoze eklenmesinden bile
once, Hindistan Yiiksek Mahkemesi laikligin Anayasa'nin temel bir 6zelligi
oldugunu ileri siirmekteydi. (Sardar Syedna Taher Saifuddin Saheb v The
State of Bombay (AIR) (1962) SC 853, 871) davast.

(c) Anavasal Teamiiller

Mahkemeler teamiillerden ne Olgiide yararlanabilirler? Reid
Komisyonu'nun Raporunda sdyle bir durumun alti ¢izilmisti ki 1948
Federasyon Anlasmasi imzalandiktan ve Malay Anayasasimin taslag:
hazirlandiktan sonra Reid Komisyonu'nca isaret edilen teamdiiller yersiz
bulundu. Bdylece, halen faydasi olabilecek teamiiller Ingiltere’de goriilen,
Anayasamizin ve hiikiimet sistemimizin model aldig1 teamiillerdir. Bu
nedenle, teamiil Anayasa’min yorumlanmasinda bir rol oynar mi? Baz
hakimler, ancak eger mahkemeler dis yardimin gerekli oldugunu goriirlerse

bunun ele alinmasinin icap edecegi goriisiindedirler.*

Datuk (Datu) Amir Kahar Bin Tun Haji Mustapha v Tun Mohd Said
Bin Keruak & Ors* davasinda, Abdul Kadir Sulaiman | gayri resmi olarak
sOyle bir fikir beyan etti ki teamiillere Anayasa hiikiimlerinin olusturulmasi

ve yorumlanmasi agisindan yardim almak anlaminda bagvurulabilir. Ne var

28 Jeyasingh Peter, 1999, Secularism and Freedom of Religion, www.courses.cs.vt.edu/cs3604/
lib/freedom of Speech/International

29 MP Jain, Indian Constitutional Law, Altinc1 Baski 2010 (Lexis Nexis Butterworths Wadhwa),
sf. 1316

30 Yeni Anayasa Degisikligine iligkin bir Kanada davasimna atifta bulunan Tan Chiaw Thong
J'nin Gortsleri (1982) 125 DLR; JC Fong s£.170.

31 [1994] 3 ML]J 737
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ki, bu tiir teamiiller Anayasa’nin agik hiikiimlerini ¢igneyemezler (federal
veya eyalet olsun). Ayrica su ileri siiriildii ki yoruma yardimci olmasi igin
bir teamiile bagsvurulmadan once, ilk olarak gercek anayasa hiikiimlerine
bakilmalidir.

(d) Yerlesik Anayasa Hiikiimlerini ve Teamiil Hukuklarini Korumaya
Yonelik Yapilan Yorum

Malezya mahkeme kararlari ile, yerlesik hiikiimlerin desteklenecegi
ve hi¢bir mevzuatin bu hiikiimler iizerinde ters etkisi olmayacagimnin temin
edilecegi gosterilmistir. Bu, Pihak Berkuasa Negeri Sabah v Sugumar
Balakrishnan?®? davasinda Federal Mahkeme kararinda agiklandi. Bu davada
incelenen mesele 1959/63 sayili Go¢ Kanunu'nun boliim 65(1)'ine getirilen
degisikligin 1963 yilindaki Malezya ile ilgili Anlasmanin, 6zellikle de III.
boliimiin, ruhu ve amacina aykir diisiip diismedigidir. Federal Mahkeme
kararini verirken Mohamed Dzaiddin FCJ, Go¢ Kanunu'nun boliim 65(1)
(c)’sine getirilen degisikligin amacinin sadece Gog Idaresi Genel Miidiiriiniin
bir kamu makaminin talimatlarina gore hareket etme yetkisini elinden almak
oldugunu ve “hicbir surette Devletin go¢c meselelerine iliskin hak ve yetkilerini
etkilemedigini” ileri stirdii. Hakim sunu ekledi ki “1963 yilindaki Malezya ile
ilgili Anlagmanin ve Hiikiimetler arasi Komite Raporunun ruh ve amacimin hicbir
sekilde ihlal edilmedigi goriisiindeyiz.”

Yerel bolge haklarma iliskin davalarda, Malezya mahkemeleri
uluslararas: insan haklar1 normlarma basvurdular. Onemli bir dava olan
Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor* davasinda,
Yiiksek Mahkeme Jakun kabilesinin yerlileri olan davacilarin yasadiklar:
toprak tizerinde ortak haklari bulunduguna hiikmetti. Bu hiikiim, {ilkedeki
yerli halkin teamiil hukuku ve geleneklerden kaynaklanan mevcut arazi

haklarinin taninmasina iliskin bir miktar i¢tihadin gelistirilmesine yol agt1.

Benzer sekilde, Sagong bin Tasi & Ors v Kerajaan Negeri Selangor &
Ors* davasinda, mahkeme yerlilerin geleneksek arazileri tizerinde miilkiyet

haklarmin bulundugu yoniindeki ilkeyi teyit etti. Kisacasi, davacilar 1995

32 [2002] 3 MLJ 72; [2002] 3 AMR 2817

33 JCFong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell, sf. 175.
34 [1997]11 ML]J 418

35 [2002] 2 MLJ 591
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yilinda bir anayolun ingaat: i¢in kendilerinden 38 Ingiliz donim (akre)
arazi almnan, Dengkil, Selangor’da Bukit Tampoi'den gelen 23 aile reisi
arasindaydilar. Davalilar (saniklar), tahrip edilen iirtinler ve konutlar igin
nominal bir miktar disinda, herhangi bir arazi tazminat1 6demesi yapmadilar.
Yetkililer yerli halkin devlet arazisi {izerinde sadece kiract oldugunu ve
boyle olunca da 1960 Arazi Istimlak Kanunu kapsaminda tazminat hakki

bulunmadigini savundular.

Shah Alam Yiiksek Mahkemesi, davacilarin teamiill hukukunda
arazileri tizerinde haklar1 bulunduguna hiikmetti. Hakim dort davalinin/
sanigin (Selangor eyaleti hiikiimeti, Malezya Miihendisler Birligi, Malezya
Karayollar1 Amirligi ve Federal Hiikiimet) yerli toprak sahiplerine tazminat
O0demesi yoniinde karar verdi ve Malezya Miihendisler Birligine ve Malezya
Karayollar1 Amirligine bagkasmin arazisine izinsiz girdikleri i¢in tazminat
O0demeleri yoniinde ayrica karar verdi. Yiiksek Mahkemenin karar: Temyiz

Mahkemesi'nce onaylanda.

(e) Yoruma Yardim Olarak Tarihi Ge¢mis

Anayasanin Westminster modelini izlemesine ragmen, kendine has
Ozellikleri vardir. Anayasa, yalnizca temel bildirgeyi icermekle kalmay1p, ayn1
zamanda anayasal tistiinliigii, federalizmi, anayasal bir Haklar Bildirgesini
de kapsar ve 1irk ve dine gore ayrilan yeni bir politikaya yonelik algilanan
ihtiyaclara gore degistirilmis geleneksel unsurlarla donatilmistir.® Anayasa
metnine katkida bulunan pek ¢ok kaynak vardir: bunlar tarihi belgelerdir,
ornegin, Reid Komisyonu Raporu, Rukun Negara, Anayasa, Federasyonun
cesitli eyaletlerinin Anayasasi, federal kanunlar, eyalet kanunlari, ikinci
derecedeki federal ve eyalet mevzuati, yiiksek mahkemelerin kararlari,
anayasal teamdiller, Miisliimanlar i¢in Anayasa’da 6ngoriilen seriat kanunlari,
Malay kanunu (adat), Sabah ve Sarawak yerlilerinin gelenekleri ve gecerliligi

kabul edilmis ve edilmemis uluslararasi anlagsmalardir.

Uluslararasi anlagmalarin Anayasa’ya uygunlugu meselesi, Ingiliz
Hiiktimeti Singapur, Kuzey Borneo ve Sarawak’i birakmak istedigi

zaman bir davada ortaya ¢ikt1. Imzalanacak bir anlasma yoluyla bunlarin

36 Andrew Harding, “The Constitution of Malaysia, A Contextual Analysis, 2012, sf. 2.

37 Shad Saleem Farugi, “Document of Destiny. The Constitution of the Federation of Malaysis”,
(2008), MALAYSIA Star Yayinlar1 (Malezya) Berhad, sf. 24.
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federasyona katilmalari amaciyla bu {i¢ bolge temsilcileri ve Malezya
Hiikiimeti ile miizakerelerde bulunuldu. Endonezya ve Filipinler
Hiikiimetleri karsi c¢iktilar. Yerel bir hiikiimet olan Kelantan Eyaleti
Hiikiimeti de kars1 ¢ikt1.

Bilinen suydu ki Malezya'nin ortaya ¢ikmasinin planlandig: tarihten
alt1 glin 6nce, Kuala Lumpur’daki Yiiksek Mahkemeden The Government
of the State of Kelantan v The Government of the Federation of Malaya
and Tunku Abdul Rahman Putra Al-Haj* davasinda Malezya Anlasmasin
ve Malezya'nin kurulusuna iliskin Kanunu hiikiimsiiz ya da bunun yerine
Kelantan eyaleti tizerinde baglayici olmadigini ilan etmesi istendi. 9
Temmuz 1963 tarihinde, Malaya Federasyonu Hiikiimeti, Birlesik Krallik,
Kuzey Borneo, Sarawak ve Singapur, Malezya Anlagmasini imzaladilar ki
bu sayede, Singapur, Sarawak ve Kuzey Borneo Malaya Federasyonu'nun
mevcut eyaletleri ile (Kelantan dahil olmak tiizere) federasyon halinde
birlesti ve daha sonra Federasyon Malezya adini aldi. Federal Parlamento,
digerlerine ildveten, 1i¢ yeni eyaletin kabuliinii ve federasyonun Malezya
olarak yeniden adlandirilmasini saglamak icin 1957 Anayasasi’'min madde
1(1) ve (2)’sini degistirmek tizere o zamanlar Malezya Kanununu (Malezya
Anlagsmasina eklenmis kanun tasarisi seklinde) ¢ikarmis bulunmaktaydi.
Malezya Kanunu, Kraliyet Onayini 26 Agustos'ta alip, 16 Eylil 1963
tarihinden itibaren yiirtiirliige girdi.

Kelantan Eyaleti Hiikiimeti, Malezya Kanunu ile “Malaya
Federasyonunun” kaldirilacagini, dolayisiyla 1957 Malaya Federasyonu
Anlagmasinin ihlal edilecegini; Onerilen degisikliklerin Kelantan dahil
her Malaya eyaletinin onayini gerektirdigini ve de bu onayin alinmamig
oldugunu, Kelantan Sultaninin (Yoneticisinin) Malezya Anlasmasina taraf
olmus olmasmin gerektigini; anayasal teamiiliin Anayasa’ya getirilecek
onemli degisikliklerin her eyalet YOneticisine damisarak yapilmasini icap
ettirdigini; ve de Kelantan eyaletinin kendi yasama organinin olmasi
itibariyla Federal Parlamentonun bu eyalet i¢in yasa yapma yetkisinin
olmadigin ileri siirdii.

38  Tun Mohamed Suffian, An Introduction to The Constitution of Malaysia, editorler Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Ugﬁncij Baski, Pacifica Yayinlary, sf. 13.
39 [1963] ML]J 355
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11 Eylil 1963 tarihinde, Kelantan Eyaleti Hiikiimeti, mahkemenin
davalilarin/saniklarin, Malaya Federasyonu Hiikiimetinin ve Bagbakanin,
Malezya Kanununun herhangi bir hiikmiinti yiriirliige koymalarim
engellemesi gerektigini 6nerdi. Bizzat Bagkan (Bag Hakim) bagvuruyu inceledi
ve 14 Eyliil 1963 tarihinde reddetti. Esasa iliskin olarak, Lord Hazretleri
Thomson CJ asagida belirtildigi {izere hiikiim verdi:

“160. madde itibariyla Anayasa kayda gecmis bir kanundur ve 159.
madde itibariyla Parlamento, Anayasa hiikiimlerini degistiren kanunlar
cikarabilir. Bu yetki, ancak Anayasay: degistirmeye yonelik Kanun Tasarisinin
her Parlamento Kamarasinin toplam iiye sayisimin iicte ikisini olusturan bir
cogunlukla c¢ikarilmast gerektigi seklindeki sinirlamaya tabidir ve madde
159(5) sebebiyle, Yoneticilerin konumlarinmin ele alindig1 38., 70., ya da 71(1).
maddeleri degistiren veya Malaylarin o6zel konumu ile ilgili 153. maddeyi
degistiren bir kanun, Yoneticiler Konferansimin onayr olmadan cikarilmaz.
Su, yine de, belirtilmelidir ki 159. madde dolayisiyla iicte iki cogunluk sarti,
bir Eyaletin kabulii icin veya kabulii ile baglantili olarak yapilan herhangi bir
Anayasa degisikligi icin gecerli degildir;

Malezya Anlasmasi, Bagbakan, Basbakan Yardimcis: ve Bakanlar Kurulunun
diger dort iiyesi tarafindan “Malaya Federasyonu nanuima” imzalanmistir. Anayasada
bir Eyalet Hiikiimeti ya da bir Eyalet Yoneticisi ile istisare gerektiren herhangi bir
durum bulunmamaktadir...”

Sunun altini ¢izmek gerekir ki yukarida anilan dava, Anayasa’nin bir biitiin
olarak, icindeki belirli hitkiimlerin lafzi ile sinirli olmayacak sekilde yorumlanmasi

hususunda Federal Mahkemenin iistlendigi 6nemli rolii gostermektedir.

(f) Takdir Yetkisi Veren Hiikiimleri Yorumlama; Yargi Denetimi

Tum yetkiler sinirlamaya tabidir. idarenin takdir yetkisi iizerinde

denetim olmalidir ki boylece takdir yetkisi keyfiyete doniismez.

Devletin her memurunun ve her kurumunun kendi yetkisi dahilinde
kalmasini temin etmek mahkemelerin gorevidir. Bu temelde, Malezya
mahkemeleri Stephen Kalong Ningkan v Government of Malaysia®

40 [1968] 2 MLJ 238 (Danisma Meclisi); [1968] 1 MLJ 119 (FC)
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davasinda oldugu gibi olagantiistii hal ilan1 sorununu ele aldilar. Bir dizi dava
olan Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor* ve
Sugumar Balakrishnan davalarinda, uygunluk (kabul edilebilirlik) ve dogal
adalete iliskin idare hukuku ilkeleri Anayasa’ya ile iliskilendirildi. Bu takdire
sayan idare hukuku ilkeleri, artik uygun yargi siireci ve esit muameleye iliskin
anayasal teminatlarin dolayl olarak anlagilan hususlari olarak goriilmektedir.
Tim yukaridaki davalarda Malezya mahkemeleri, keyfi yetkilerin ve sert

cezalarin kanun oniinde esitlik ilkesini ihlal ettigi goriistinti desteklediler.

Malezya perspektifinden, yargi denetimi anayasal {stiinliik
baglaminda ele almabilir. Hakimlerin serbest konusma Ozgiirliigli gibi
ozgilirliiklere sinirlama getiren veya temel haklari diizenleyen bir idari
eylemin ya da parlamento mevzuatinin Anayasa’ya uygunlugunu inceleyip
inceleyemeyecegi meselesi, birtakim davalarda karar baglanmak iizere

mahkemelerin 6niine gelmistir.

Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of Home
Affairs], Malaysia®* davasinda Hakim Ong CJ (Malaya) sunu belirtti ki,

“... Sunu vurqularim ki buradaki karar oncelikle bu davaya 6zgii olgular
w18inda incelenmelidir... Ulusal giivenlik yararina, davalarda kisisel rahatsizligin
arka planda tutulmas: zorunlulugu, Anayasayr olusturanlarca XI. boliimde, 149-
151. maddelerde acik¢a kabul edilmistir. Lord Wrightin Eliezer Zabrovsky v General
Officer Commanding Palestine (1947) AC 246 davasinda ifade ettigi gibi...

“Stkintilt savas zamanlarmda ve kaotik savas sonrasi kogullarda kisisel
ozgiirliige yasal ve serbest miidahale kapsami genisletilmis ve normal zamanlarda
mesru olarak kabul edilmeyecek kisitlamalar yasama organinca yasal hale getirilmistir.”

On iki yil siiren Olaganiistii hal 1960 yilinda sona erdi fakat boliinme (yikim)
ve kargasa riskleri bitmedi. Boylece, Olaganiistii Hal Diizenlemesinin 17. maddesi
kapsamindaki ihtiyati tutuklama, Diizenlemenin kaldirilmaswyla, 1960 I¢ Giivenlik
Kanununda diizenlenmeye baslandi. 149. madde uyarinca Kanun, Federasyonun
i¢ giivenligini, ihtiyati tutuklamay, boliinmenin (yikimin) onlenmesini, kisilere ve
miilke yonelik organize siddetin dnlenmesini ve ayrica daha onemsiz meselelerin
onlenmesini de saglamak amacryla ¢ikarildi.®”

41 [1996] 1 MLJ 261
42 [1969] 2 MLJ 129
43 Tbid, sf.141
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Bu davada Suffian F.J.,, Atma Ram* davasindaki karar gerekcesine

katild1 ki bu gerekgeye gore:

“tutuklulugu hakl ¢ikarmak icin gerekcelerin yeterliliginin sorusturulmasin
engellemek amaciyla, tutuklama karari verme yetkisi tutuklayan makamin mevcut
ruh haline bagh kilindiginda -ki bu tamamen siibjektif bir durumdur- tutuklu kisinin
beyanda bulunmasini saglamak icin ayni gerekcelerin yeterliligini inceleme yolunun

mahkeme icin acik olduunu ileri siirmek biitiiniiyle tutarsizlik olur.®
Hakim ayrica sOyle bir agiklama getirdi ki:

“Bizim hukukumuz Hindistan'tn hukukundan oldukca farklidr. ik olarak,
onceden belirtildigi iizere, tutukluluk yetkisi burada Parlamento’daki sorumlu
Bakamin tavsiyesine gore hareket eden iilkedeki en vyiiksek merciye verilmistir. Ikinci
olarak, yine onceden belirtildigi iizere, burada tutukluluk, mesru olmasi icin, kanuna
uygun olmalidir; oysaki Hindistan’da kanunca belirlenen usul uyarinca olmalidir.”*

Minister for Home Affairs, Malaysia & Anor v Karpal Singh?
davasinda, davali/sanik, ISA'nin 8. maddesi kapsaminda Bakan tarafindan
verilen bir tutukluluk emri uyarinca tutuklandi. Tutukluluk gerekgeleri
ve iddialarla birlikte tutukluluk emri, davaliya/samiga bildirildi. Davali/
sanik iddialardan birinin hatali oldugunu ileri stirdii ¢linkii kendisi
iddia edilen tarih, saat ve yerde yiiksek memur olmayan miidiir ve
kidemli yardimcilarinin ulusal tarzdaki Cin ilkokullarina atanmasi
konusu hakkinda konusmamisti: ve de davali/sanik kanuna aykir: olarak

tutuklanmis oldugunu iddia etti.
Yiiksek Mahkeme digerlerine ildveten sunlari ileri stirdii:

(a) “Bizim goriisiimiize g0re meselenin 0zii, hakimin mevcut davada oniine
konan soruna yonelik dogru yaklasimi benimseyip benimsemedigi ve bu yaklasimin
bu iilkedeki mahkemelerce defalarca izlenip izlenmedigidir (bakimiz Liversidge v
Anderson [1942] AC 206; Karam Singh v Menteri Hal Ehwal Dalam Negeri [1969] 2
MLJ 129 and Inspector General of Police v Tan Sri Raja Khalid bin Raja Harun [1988]
1 ML] 182 davalar1). Baska bir ifadeyle, makul neden, yalnizca Icisleri Bakani'nin

44 AIR 1951 SC 157
45 [1969] 2 MLJ 129 sf. 151
46 Tbid,, sf. 151

47 [1998] 3 MLJ 29
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zihninde var olan ve kendisinin tek basina karar verebilecegi bir seydir ve bu makul
neden, Icisleri Bakani'nin acikladig1 goriisii tasimadigr gOsterilemedikee, itiraza ya da
yarg1 denetimine tabi degildir.”*

(b) “Igisleri Bakani yeminli beyanda bulunmus ve iddia olunana bakmayip,
davalmin/samgm tutumu ile ilgili bilgi ve raporlart dikkate alarak tutukluluk emrini
yine de verecegini soyledi. Bize gire, bu davada hikim, yeminli ifadedeki iddialar:

kabul etmeye zorunlu oldu ve tutuklulugun sebebi hakkinda tahkikat yapamadi.”*

(¢c) “hatali olan altinci iddia, 6zellikle Icisleri Bakani'nin daha 6nce basvurulan
yeminli ifadesi goz oniine alindiginda, sadece gereksiz bir iddia olarak goriilebilecek
6nemsiz bir hata oldu. Icisleri Bakani'min siibjektif kanaati yargi denetimine tabi
degildir.”*

(Ayrica bakiiz Kerajaan Malaysia & Ors v Nasharuddin Nasir®,
Arumugam a/l Kalimuthu v Mneteri Keselamatan Dalam Negeri & Ors*
davalarr)

Nevarki, bazidiger davalarda, mahkemesiibjektifbir degerlendirmeden
objektif bir degerlendirmeye dogru ilerledi. Bu, Pengarah Tanah Dan
Galian Wilayah Persekutuan v Sri Lempah Enterprise Sdn.Bhd davasinda
goriilebilir ki Raja Azlan Shah, C] (Malaya) sunu ileri stirm{istii:

“Her yasal yetkinin yasal sumirlar: olmalidir, aksi takdirde diktatorliik
olur. Bu, ozellikle, takdir yetkisinin uyqun bir amag icin kullamilmas: gerektigi ve
makul olamayacak sekilde kullamilmamas: gerektigi yoniinde kati bir gerekliliktir.
Baska deyisle, her takdir yetkisi yasal kisitlamadan muaf olamaz; bu yetki yanls
sekilde kullamldi§inda, miidahale etmek mahkemelerin gorevi haline gelir. Sadece

mahkemeler, kisinin kurumsal saldiriya karsi 6zgiirliigiiniin savunucularidir.”

Rama Chandran v The Industrial Court Of Malaysia & Anor*
davasinda, Edgar Joseph Jr FCJ, Council of Civil ServiceUnions & Ors v

48 Ibid., s£.33
49  Tbid., s£.33
50 Ibid., sf. 33
51 [2004] 1 CLJ 81
52 [2003] 5 ML]J 174
53 1Ibid., sf.149
54 [1997] 1 MLJ 145
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Minister fort he Civil Service®® davasinda Yargi Denetimine agik bir karara
kars1 ¢ikma konusunda Lord Diplock’un gerekgelerini 6ne stirdii. Hakim, {ig
inceleme gerekgesi siraladi, yani bunlar, (i) hukuka aykirilik, (ii) irrasyonalite

ve (iii) usul uygunsuzlugudur®. Hakim ayrica sunu agiklad1 ki:

“... pratikte bu, Mahkemenin bu tiir kararlar: sadece usul agisindan degil,
esas agisindan da incelemesine izin vermektedir...”” (vurgu eklenmistir)

Ayrica Ranjit Kaur S Gopal Singh v Hotel Excelsior (M) Sdn Bhd*®
davasini bakiniz.

Ayrica sunu belirtmek ilgingtir ki mahkemenin hem objektif hem
de siibjektif degerlendirmeleri es zamanl olarak yaptigi durumlar vardir.
Mohamad Ezam bin Mohd Noor v Ketua Polis Negara & Other Appeals®
davasinda, “reform” eylemcileri olan bagvuranlar, 1960 Uluslararasi Giivenlik
Kanunu'nun 73. béliimii kapsaminda gozaltina alinip tutuklandilar. Yeminli
beyanda belirtildigi {izere tutukluluk gerekgesi, basvuranlarin 14 Nisan
2001 tarihinde Kuala Lumpur’da 50,000 insani igeren bir sokak gdosterisi
planlamalariydi. Federal Mahkeme, basvuranlarin bagvurusuna izin verirken
ISA'min 73. Boliimiine yonelik olarak objektif degerlendirme yapti ve aym
zamanda tutukluluk emrine iligkin 8. boliime yonelik olarak siibjektif

degerlendirme yapmayi tercih etti.

(g) Anayasacilik

Bir Anayasanin bazi amaclari korumaya ve devlet ve millet igin
bazi idealleri ve degerleri gelistirmeye calistig1 inkar edilemez.® Bu
temelde, “simirli hiikiimet”, “kuvvetler ayrilig1” ve “hukukun iistiinligi”
kavramlariyla ortlisen bir “anayasacilik” ideali vardir.® En temelde,
anayasacilik Anayasa’nin lafzina vatandaslarin ve Devlet memurlarinin
sadakatine isaret eder. Vatandaslar 6zgiirliiklerine iliskin sinirlar1 kabul

55 [1985] AC 374
56 [1997] 1 MLJ 145 sf. 187
57 Tbid., sf.187

58 [2010] 8 CLJ 629

59 [2002] 4 ML]J 449

60 Tbid., sf. 20

61 Tbid., sf. 24-25.
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etmeliler ve riayet edilecek kurallar1 dylece secip alamazlar.®* Bir yazar,
anayasaciligin ozliniin siyasi eylemi ve devletin karar alma siirecini
olusturan ve sekillendiren yasal ya da yar1 yasal mahiyetteki ilkelere,
kurallara ve uygulamalara iliskin bir sistem oldugunu soylemistir.®®
Malezya'da, Hiikiimet ve vatandaslar arasindaki iligskiye kanun yon verir.
Herhangi bir ihlale yonelik olarak mahkemelere itiraz etmek olasidir.
Devlet gorevlileri, haksiz muamele ve sézlesme hukuku kapsaminda
mahkemelere verilmekten (dava edilmekten) muaf degillerdir. Kral ve
Yoneticiler (kendi adlarina) bile iilkenin kanununa tabidirler.

Malezya, Anayasa’nin ruhuna oldugu kadar lafzina olan sadakate de
isaret eden anayasacilig1 kabul eder. Bu anayasacilik, temel kanunun ortaya
¢ikmasina neden olan deger ve ideallere baghlig1 ve bu deger ve ideallerin
“icsellestirilmesini” gerekli kilar.** Ulkenin yonetimine ve Malezyalilarn
giinliik faaliyetlerine entegre edilmis degerler, ¢ikarilan kurallara uymay:
ve ayni zamanda Anayasa’ya zamanla eklenen ve Ivor Jennings’in 6liimsiiz
sozlerine gore “kanunun kuru kemiklerini ortmek icin beden temin eden” yazili
olmayan gayri resmi uygulamalara ve anlayislara saygi gosterilmesini

gerektirir.®

Anayasa, boliinmeye (yikima), organize siddete ve de devlet ve
olagandistii hal yetkilerine zarar veren eylem ve suglara kars1 belirli hiikiimler
de 6ngoriir.* 149. madde, boliinme (yikim) ve kamu diizenine zararli bir eyleme
kars1t mevzuat ile ilgilidir. 150. madde, olaganiistii hal ilanina iliskindir. 151.
madde, ihtiyati tutuklama hususundaki sinirlamalar hakkindadir. Hiikiimet
bu &zel yetkileri iistlendiginde, ne kadar biiyiik/esasl olursa olsun, yaptig
her ne ise, bu yetkiler kapsaminda olmak kaydiyla Anayasa’ya uygundur
¢linkii Anayasa ile yetkilendirilmistir, fakat elbette herhangi bir kisi, boyle bir
eylem ya da ihmalin (eksikligin) Anayasa’ya aykiri oldugu yoniinde bir iddia

ile mahkemelere bagvurabilir.

62 Ibid., sf. 24-25.

63 Andrew Harding, “The Constitution of Malaysia. A Contextual Analysis”, (2012), Hart
Yaymciligi, Oxford ve Portland, Oregon, sf. 3.

64  Prof. Dr. Shad Saleem Farugqi, “Document of Destiny. The Cosntitution of the Federation of
Malaysia” (2008), MALEZYA Star Yayinlar1 (Malezya) Berhad, sf. 25.

65 Ibid sf. 25.

66 Federal Anayasa, boliim XI, madde 149, madde 150 ve madde 151.
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Stephen Kalong Ningkan v Government of Malaysia” davasinda,
Darnisma Meclisi, madde 150(1)'deki “olaganiistii hal” ifadesinin anlamir ele alirken,

bu ifadenin genis anlamma vurgu yaptl. Danisma Meclisi sunu ileri stirdiirdii:

“...Madde 150(1)"de kullamldig1 iizere “olaganiistii hal” ifadesi, herhangi bir
sekilde ortaya konarken giiciin kanuna aykir kullanimi ya da tehdidi ile stnirli olamaz.
Federal Anayasanin 149. maddesi bu mahiyette bir boliinmeyi (yikimi) dnlemeye
ya da durdurmaya yonelik iken, 150. Madde icerisinde yer alan bir “olaganiistii
halin” yalmzca ciddi olmakla kalmayip, Federasyonun ya da herhangi bir kisminin
glivenligini veya ekonomik yasamini etkileyecek boyutta olmasina ragmen, bu
ifadenin dogal anlami, savas, kitlhk, deprem, sel, salgin hastalik ve sivil hiikiimetin

cokiisii gibi cesitli hadiseler dahil olmak tizere ¢ok sayida durum ve olay1 igerebilir.”®

Stephen Kalong Ningkan davasindan 6nce, Federal Mahkemenin Eng
Keock Cheng v Public Prosecutor® davasinda Anayasa’nin 150. maddesinin
etkisini ele alma firsati oldu. Anilan maddenin gercek etkisinin, burada
belirlenmis belirli istisnalara tabi olan Parlamentonun, olagan {istii bir hal
esnasinda, herhangi bir konuda kanun yapma yetkisinin oldugu ve de bu
kanun yapma yetkisini bagka bir merciye havale etme yetkisinin mutlaka

oldugu ileri siiriildii.

(h) Diger Yorum Yontemleri

Anayasa’nin yorumlanmasinda mahkemelerin kabul ettigi yaklagim,
karngik bir mahiyettedir. Temel haklarla ilgili meselelerde, yarg: Anayasa’nin
11. boliimiindeki Temel Hiirriyetlere iliskin hiikiimleri gii¢lii bir bigimde

uygulama egilimindedir. Bu yaklasimlardan bazilari asagida ele alinmaktadir:-

(i) Lafzi Yorum Yontemi

Bu, “kati yorumcu” bir yaklasimdir ki buna gore, Anayasanin
Anayasa’y1 olusturanlarin asil amaglar1 dogrultusunda yorumlanmasi
gerekir. Hitkiimlerin “yalin dilinin” ve lafzi ve olagan anlaminin anlagilmasi

gerekir. Kanunun kabuliiniin tarihsel gelisim siirecine saygi gosterilmelidir.”

67 [1968] 2 MLJ 238

68 Ibid sf. 243

69 [1996] 1 MLJ 18

70  Prof. Dr. Shad Saleem Farugi, “Document of Destiny. The Constitution of Malaysia” 2008, sf. 632.
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Bu ruhla, Public Prosecutor v Datuk Harun bin Haji Idris & Ors™ davasinda
mahkemenin herhangi bir yasa ya da anayasa teorisi yararima veya eksiklikleri
giderme veya sozde hatalar: diizeltme amaciyla bile Anayasanin dilini esnetme ya
da carpitma konusunda serbest olmadigi ileri siiriildii. Benzer sekilde, Jabar v
PP7 davasinda, Singapur mahkemesi bir kanunun gecerli sekilde ¢ikarildig:
siirece gegerli ve baglayici oldugunu 6ne siirdii: “Mahkeme adil, dogru ve makul
olup olmadig ile 1lgili degildir.....”

Bu dar lafzi yorum yontemi, ihtiyati tutuklama emirleri, kanun 6niinde
esitlige iliskin anayasal giivence, “kisisel 0zgiirliik” kavraminin yorumu ve
smurll yerlesim emirlerini kapsayacak sekilde yargi denetimine iligkin pek
¢ok davada kabul edilmistir. Ancak ¢ok nadir durumlarda en {ist diizeydeki
mahkeme Anayasa’nin yorumlanmasinda liberal bir yaklasim uygulamustir.

Boylece, Public Prosecutor v Sihabduin bin Haji Salleh & Anor™
davasinda, Suffian LP, bes hakimin bulundugu Federal Mahkeme ¢ogunluk
kararini verirken sunu ileri stirdiirdii:

“Uciincii olarak, eger kanun koyucu kanunu bu sekilde degistirirse ve
Duport Steels Ltd v Sirs [1980] 1 All ER 529 davasinda 541. sayfada Lord
Diplock’un sézlerini baska sozciiklerle acgiklamak gerekirse, yargimin rolii
kanun koyucunun kabul etmis oldugu sézlerden amacinin ne oldugunu ortaya
cikarmakla ve bu amaci anlamakla simirlidir. Kelimelerin anlami yalin ve agik
olunca, yalin anlama anlam yiikleyememenin gerekcesi (mazereti) olarak anlam
kargasast diisiiniip yaratmak hdkimlere diismez ciinkii bizzat kendileri boyle
yapmanin sonu¢larinin yersiz, ya da hatta haksiz veya ahlaka aykir: olacagini
diisiinmektedirler; veya ayni davada Lord Scarman’in sézlerini baska sozciiklerle
agiklamak gerekirse, yazili hukuk (mevzuat) alaninda hakim kanun koyucunun
kanunlarda ifade edilen iradesine uymalidir, farkli yorumlar miimkiin oldugunda
hakimin se¢me yetkisi vardir, fakat hakim kararinda kanunun c¢ikarilma
amacint en ¢ok karsilayan yorumu secmelidir. Sonu¢ haksiz fakat kacinilmaz
olsa bile, hikim kanunu reddetmemelidir; hos olmayan mevzuat sirf hos degil
diye hige sayilamaz ya da reddedilemez; hdkimin gorevi bunu yorumlamak ve
uygulamaktir.”™

71 [1976] 2 MLJ 116
72 [1995] 1 SLR 617
73 [1980] 2 MLJ 273
74 Tbid sf. 276
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Ayni1 davada karsi oy verilen kararda, Wan Suleiman FJ'nin bu konuda

Suffian LP’ye katildigini eklemem gerekir.

(ii) Liberal Yontem

“Hukuki gergekcilik” akiminin temsilcileri 6te yandan yorumlama
gorevinin kaginilmaz olarak yaratici oldugunu ileri siirerler ¢linkii hukuk
kelimelerinin agik/belli anlamlar1 yoktur. “Kisisel hiirriyet”, “yasam”, “hukuk”,
“miilk”, “yeterli tazminat”, “dil” ve “olaganiistii hal” gibi ifadeler parcalara
ayrilip birakilmazlar. Anayasal meselelere iliskin olarak mahkeme, onceki
emsal kararlarin harfiyen izlenmek zorunda olunmadigini ifade etti. Bu

kararlar duruma iligskin olarak atfedilen anlama bagli olmalidirlar.”

Boylece, Teh Cheng Poh v Public Prosecutor’® davasinda,
anayasa hukukunu uygulama konusunda, mahkemenin goriinenin
(nitelendirilenin) arkasindaki esasa bakmak zorunda oldugu ileri
stirildii. Hitkiimetin bir kanunu ikinci derecede mevzuatin bir pargasi
olarak nitelendirmesi ya da tanimlamasi, Parlamento oturum yaptiktan
¢ok sonra bunun Kral tarafindan yiriirliige konan gizli bir Kararname
oldugu ve boylelikle Anayasa’ya aykir: oldugu gergegini saklayamaz. Bu,
mahkemenin bir olaganiistii hal kanununun gegersiz oldugunu beyan
ettigi bir davadir. Danisma Meclisi kararinda, Parlamento 20 Subat 1971
tarihinde oturum yapinca, Kralin kanun hiikmiinde Kararname ¢ikarma
yoniinde higbir yetkisinin bulunmadigini ileri siirdii. 1975 Diizenlemeleri
(Giivenlik Davalar1) (Degisiklik), Anayasa’nin giiciinii asarlar (ultra vires)
ve bu nedenle hiikiimsiizdiirler. Ne var ki, aym kararla ytiriirliikten
kaldirilmis olan 15 Mayis 1969 tarihli Olaganiistii Hal flaninin halen
yuriirliikte oldugu ileri siiriildii. Parlamenter demokrasinin ve kuvvetler

ayriliginin isleme sekli budur.””

(iii) Amaca Yonelik Yaklasim

Bu yaklasgim, mahkemenin Anayasa'min taslagimmi hazirlarken

kurucularmin akillarinda olan amaci tespit etmesini gerektirir.

75 Prof. Dr. Shad Saleem Faruqi, “Constitutional Interpretetaion in a Globalised World”,
17/11/2005, sf. 2, www.malaysianbar.org.my

76 [1979] 1 ML]J 50.

77 Tun Abdul Hamid Mohamad, “Legal And Judicial Transformation in Malaysia”, Razak
Okulu, Hiikiimet Liderligi Forumu, 5/4/2013, sf. 2.
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Amaca yonelik yaklasimin kabul edildigi 6nemli bir dava, Yiiksek
Mahkemenin karar verdigi Teoh Eng Huat v Kadhi Pasir Mas & Anor” davasidir
ki burada resit olmayan bir kisinin (Cinli bir kiz) Islam dinini kabul etme hakki
mahkeme Oniindeki esas meseledir. Yiiksek Mahkemenin, Anayasanin 11.
ve 12. maddelerine iliskin olarak, Ust Mahkeme hakimince kabul edilen lafzi

yorum yonteminin dogru olup olmadigini tespit etmesi istendi.

Ust Mahkemede, durusma hakimi 12. maddenin 3. fikrasinda yer alan
“ister/gerektirir” kelimesinin bir gesit zorlayict unsur anlamma geldigini ve de
bir kisi yasak eylemleri goniillii olarak yaptiginda 3. fikranin uygulanabilir
olmadigim ileri siirdii. Hakim, 3. fikra dolayisiyla 4. fikradaki kelimenin genel
olarak degil yalnizca bu belirli fikra icin gegerli olabilecegini ayrica ifade etti. Ozet
seklinde, bu, 18 yas altinda Miisliiman olmayan herhangi bir cocugun vasisinin

ya da ebeveynin isteklerine karsin kendi dinine karar verebilecegi anlamina gelir.

Durusma hakiminin kararini bozmaya iliskin olarak, Abdul Hamid LP

sunu ileri stirdii ki;

“Dogruyu soylemek gerekirse, ilgili anayasal hiikiimler, 1961 Cocuklarin
Velayeti Kanununun hiikiimleri ve Anayasamizin ilanimn ardindaki kosullar
iizerinde epeyce diisiindiik. Normalde olagan yarg: uygulamas: uyarimca yorumlama
gorevimizi yalnizea kanun sozlerine bagl kilmamiza ragmen, goriilmekte olan
davada Anayasamizin taslag hazirlanmirken kurucularimin akillarindaki amaci, Lord
Denning’in de bunu yapmis oldugu soylendigi iizere, kendimiz icin tespit etme
cesaretini gosterdik. Malezya Anayasas: bir gecelik diisiincenin iiriinii degil, Reid
Komisyonu seklinde yaygin olarak bilinen Birlesik Krallik, Avustralya, Hindistan
ve Bati Pakistan’dan gelen anayasa ve yoénetim uzmanlarimmn parlak fikridir.
Komisyonun tespitinden once, cesitli ik ve din gruplarim temsil eden Ittifak partisi,
Malay Yéneticileri ve Ingiliz Hiikiimeti arasinda miizakereler, tartismalar ve
mutabakat olmustu.””

Hakim ayrica sdyle bir agiklamada bulundu ki:

“Her kosulda, milletin daha biiyiik menfaati icin hicbir ¢ocugun ebeveyninin
ya da vasisinin izni olmaksizin kendi dininden baska bir din ile ilgili egitim alma
yoniinde otomatik bir hakk: olmaz®”

78  [1990] 2 MLJ 300
79 Tbid., sf. 302
80 Tbid., sf. 302
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Davanin yukaridaki ve ayrica yapilan yorumuna dayanarak, asagidaki
ilkeler diizenlenebilir:®!

(a) 11. ve 12. maddelerin yorumu “yanlis onciiller iizerine yer etmis”
olamaz ve ilgili mevzuatin ardindaki “ruha ve amaca” aykir1 olmamalidir.

(b) Kelimenin olagan ve harfi harfine anlamindan (lafzi yorum y6ntemi)
bir sapma, Bagkan 11. ve 12. maddelerin gercek anlaminin ancak durusma
hakimince sunulan tim “teknik ayrimtilari ya da sadece akademik goriigleri”
“kaldirarak” tespit edilebilecegini sdylediginde ortaya ¢ikar;

(c) Kanuni yorumda esit derecede dnemli/temel bir diisiince “milletin
daha biiyiik menfaatleridir”;

Bu nedenlerle, mahkeme “hicbir cocugun egitim alma yoniinde otomatik bir
hakk: olmayacagini” ileri siirdii.

Su belirtildi ki yukaridaki (a) ve (b) fikralar1 kanuni yoruma iliskin
“amaca yonelik yaklasimin” bir pargasini olusturmak olarak kabul edilebilirler,
(c) fikrasi ise kabul edilen tiim diger yorum yontemlerinden tam anlamiyla
yeni ve radikal bir sapmadir®.

8.0 Sonug

Malezya’daki mahkemeler, Anayasa’nin yorumuna iliskin baz1 belirli
ilkeler koymuslardir. Genel olarak mahkemeler, olagan bir kanuna kiyasla
Anayasay1 “daha az katilikla ve daha fazla cémertlikle” yorumlayacaklar,
fakat boyle yaparken 1957 ve 1963 yillarinda Anayasa’y1 meydana getiren
tarihi olaylar1 ve gelismeleri dikkate alacaklar, anayasal hedeflerin
gelistirilmesi amaciyla Malay Yoneticileri kurumunu ya da Sabah ve
Sarawak Eyaletlerinin 6zel menfaatlerini ve ayrica insanlarin temel
haklarini koruma yoniinde Anayasa’da yer alan hiikiimleri savunacak

veya ylriirliige koyacaklardir.

Onceden var olan kanunlar, yani Merdeka veya Malezya Giinii
Oncesinde ¢ikarilmis ve yiiritme Kkararlar1 ile degistirilmemis olan

kanunlar hususunda sunu belirtmek gerekir ki mahkemeler, bu kanunlarin

81 Salleh Buang, Statutory Interpretation, 1996, Central Law Book Corporation Sdn Yayinevi,
sf. 125

82 Ibid., sf. 126
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hiikiimlerinin Anayasa’ya uygun olmalar: i¢in, madde 162(6) uyarinca bu

onceden mevcut kanunlar: gerekli degisikliklerle uygulayacaktirlar.

Anayasa'nin verdigi takdir yetkilerinin kullanilmas: alaninda,
mahkemenin agir basan roliiniin bu tiir yetki verilenlerin bunlar1 anayasal
yetki sinirlar1 dahilinde kullanmalarini ve bu simirlart asmamalarini temin
etmektir. Yukarida, Anayasa kapsaminda herhangi bir kanunun yasalligin
veya anayasalligini tespit etmek icin siyasi kuram ve herhangi bir 6greti ya da
inang gibi diger faktorlere degil ama Anayasa hiikmiine atifta bulunulmasi
gerektigiileri siiriilmektedir. Ne var ki, kuvvetler ayriligi ilkesinin Anayasa’nin
12. maddesinde yapilan degisiklikten sonra Anayasal cergevemizin bir pargasi
olup olmadig tartigthr durumdadr.

Hakimlerin gorevi bdylece yalnizca kanunu yorumlamak degildir.
Hakimlerden hem “filozof” hem de “kral” olmalar1 bile beklenebilir.** Hakimler,
yeminlerine sadik kalarak, gorevlerini kamuoyunun hukukun istiinliigiine
olan giivenini ve saygisini uyandiracak bir sekilde yerine getirmelidirler. Bu,
hakimlerin davalar1 goriirken iginde bulunduklar tarafsizlik ve adalet ile
saglanabilir ve verdikleri kararlar diistincelerindeki istikrar ve biitiinl{igiin
gostergesi olmalidirlar.® Hakimler, kuvvetler ayrilig: ilkesine riayet ederek
ve bununla beraber hukukun iistiinliigiinii savunma yo6niindeki zorunlu

gorevlerini unutmayarak, ayni zamanda iki hassas isi birden yapmalidirlar.

83 Dato’” Mohd Hishamudin Yunus, “Judicial Activism-The Way To Go?” [2012], 6 ML]J xvii,
internet tizerinde, www lexisnexis.com/my/legal.

84 JC Fong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell
Yayinevi, sf. 189.






Methods of Interpretation in Constitutional Justice
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1.0 Introduction

The term constitutional justice can be considered as a general term
used to define all the functions that are carried out by a Constitutional or
Supreme Court (but also by lower courts depending on the model that is
adopted) in ensuring preservation of the Constitution and protection of
fundamental and basic rights'. A Constitution is the fundamental and basic
law of the land.? A Constitution provides the political architecture as to how
the country should be organised or governed with the basic organs vested
with defined powers and functions, and how justice is administered. At the
ideological level, the Constitution provides the philosophical, fundamental
or core values on which the respective society is founded.? The Constitution
reflects the country’s ideology, either democratic or totalitarian, capitalist or

socialist, theocratic or secular.

To date, there is no unified method of constitutional interpretation. The
difference in approach, leads to concerns regarding the ultimate validity of
the decision: i.e. whether the Constitution provides for constitutional justice?
This paper will address the above issue, and consider the various methods

adopted by the Malaysian Judiciary in interpreting the Constitution.

2.0 A Brief Background On The Malaysian Constitution

The Malayan Constitution was drafted by the Reid Commission which

was appointed by the British in agreement with the Conference of Malay

1 Giuseppe Franco Ferrari, Introduction to Italian Public Law, Giuffre Editore, pg. 184

Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of the Federation of Malaysia’,
(2008), MALAYSIA Star Publications (Malaysia) Berhad, at page 20.
3 Ibid.
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Rulers*. The members of the Commission consisted of legal experts from other
jurisdictions. Therefore, even though the basic structure of the Constitution
was adopted from the Indian Constitution as well as the Westminster model,
the ultimate result of the Constitution was derived not solely from the Indian
and British models but a mixture of traditions and principles both local and
foreign. The Malayan Constitution had since evolved into the Malaysian
Constitution with the formation of Malaysia in 1963.

The basic structure of the Malaysian Constitution consists of the
following features:

(a) Supremacy of the Constitution;
(b) Democratic form of Government;

(c) Separation of Powers between the Legislature, the Executive and the

Judiciary;

(d) Federal Character of the Constitution with Separation of Powers

between the States and the Federation; and

(e) Protection of Fundamental Liberties in Part II of the Constitution.

3.0 Supremacy Of The Constitution

In Malaysia, the Federal Constitution is supreme.” This is provided in
Article 4(1) of the Constitution which reads:

“4 (1) This Constitution is the supreme law of the Federation and any law
passed after Merdeka Day which is inconsistent with this Constitution shall, to the

extent of the inconsistency, be void.”

This provision is adopted from the American constitutional concept
known as constitutional doctrine. The doctrine and the privision was
acknowledged by Lord Denning in the case of B Surinder Singh Kanda v
The Government of The Federation of Malaya® where his Lordship made

the following remarks:

4 Colonial Office, Report Of The federation Of Malaya Constitutional Commission 1957, Her
Majesty’s Stationery Office, London, pg. 4

5  Tun Mohamed Suffian’s An Introduction to The Constitution of Malaysia edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Third Edition, 2007, at page 17.

6 [1962] ML] 169 at.p170
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“The Federation of Malaya came into being on Merdeka Day that is 31st
August 1957. Thence forward the Constitution was the Supreme law of the Federation
(Article 4)”

In Loh Kooi Choon v Government of Malaysia’, HRH Raja Azlan Shah
FJ (as His Royal Highness then was) articulated the concepts of Constitutional

Supremacy in the following words:

“The Constitution is not a mere collection of pious platitudes. It is the supreme
law of the land embodying three basic concepts: One of them is that the individual
has certain fundamental rights upon which not even the power of the state may
encroach. The second is the distribution of sovereign power between the States and
the Federation, that the 13 States shall exercise sovereign power in local matters and
the nation in matters affecting the country at large. The third is that no single man or
body shall exercise complete sovereign power, but that it shall be distributed among the
Executive, Legislative and Judicial branches of government, compendiously expressed
in modem terms that we are a government of laws, not of men.

His Lordship further stated as follows-

“This reasoning, in my view, is based on the premise that the Constitution
as the supreme law, unchangeable by ordinary means, is distinct from ordinary law
and as such cannot be inconsistent with itself. It is the supreme law because it settles
the norms of corporate behaviour and the principle of good governance. This is s0
because the Federation of Malaya, and later, Malaysia, began with the acceptance of
the Constitution by the nine Malay States and the former Settlements of Penang and
Melaka, by the acceptance of it by Sabah and Sarawak that entered the Federation in
1963, as the “supreme law of the Federation ...” (clause 1 of Article 4). It is thus the
most vital working document which we created and possess...”®

The Federal Court in Sivarasa Rasiah v Badan Peguam Malaysia &
Anor®also upheld the doctrine of constitutional supremacy which is embodied
in article 4(1) of the Federal Constitution. The Court observed:

“Further, it is clear from the way in which the Federal Constitution is
constructed there are certain features that constitute its basic fabric. Unless sanctioned

7 [1977]2 ML] 187at p.188
8  Ibid, p.190
9 [2010] 3 CLJ at p. 517
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by the Constitution itself, any statute (including one amending the Constitution)
that offends the basic structure may be struck down as unconstitutional. Whether a
particular feature is part of the basic structure must be worked out on a case by case
basis. Suffice to say that the rights guaranteed by Part 11 which are enforceable in the
courts form part of the basic structure of the Federal Constitution. See Keshavanada
Bharati v State of Kerala AIR [1973] SC 1461”.

In short the Constitution has primacy over any enactment whether
Federal or State, enacted by Parliament or the State Legislative Assemblies.

The Malaysian Constitution is supreme and all organs of Government
including Parliament are subject to the Constitution. Our Parliament derives
its power from the Constitution which divides legislative power between
the Federation and the states. The Constitution enumerates matters in which
Parliament may make laws, and matters in which the state Legislative

Assemblies may make laws.

Therefore, any legislation enacted by Parliament or the State Legislature
may be declared void by the court, if it is inconsistent with the Constitution, to

the extent of the inconsistency.'

4.0 The Federal Court As The Interpreter Of The Constitution

The Federal Court is the highest court of the land and since we do not
have a Constitutional Court, it is effectively the Constitutional Court of the
country. The Federal Court is vested with the exclusive jurisdiction over the
interpretation of the Constitution.

This is spelt out in Article 128 of the Constitution. The Federal Court

has exclusive jurisdiction in regard to:

(a) any question whether a law made by Parliament or by the Legislature
of a State is invalid on the ground that it makes provision with respect to a
matter with respect to which Parliament or, as the case may be, the Legislature

of the State has no power to make laws; and

(b) disputes on any other question between States or between the
Federation and any States.

10 JC Fong, 'Constitutional Federalism in Malaysia’, 2008, Thomson Sweet & Maxwell, at p. 152.
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The Federal Court also has jurisdiction to determine any question as to
the effect of any provision of the Constitution referred to it by another court
and to remit the same to the other court to be disposed of in accordance with
the determination.!!

The Federal Court is also conferred advisory jurisdiction under Article
130 of the Constitution under which the Yang Di-Pertuan Agong (the King)
may refer to the Federal Court any question as to the effect of any provision
of the Constitution which has arisen or appears to him likely to arise. So
far, His Majesty has done so only once, that is in the case of Government
of Malaysia v Government of the State of Kelantan™. In that case, the
Kelantan Government had entered into certain commercial arrangements
with a company under which it received a deposit. The Federal Government
contended that this tantamount to borrowing contrary to the Constitution.
The Federal Court rejected the Federal Government’s contention and held
that the receipt of the deposit did not amount to borrowing. Following the
decision, the definition of the word “borrow” was amended by section 8 of the
Constitution (Amendment) No. 2 Act of 1971.%

Thus, in Malaysia, the Federal Court being the highest Court in the
land which plays a dual role; as the interpreter of the Constitution and also as
the highest appellate court.

5.0 Judicial Power

In Malaysia, after the amendment of Article 121(1) of the Constitution
in 1988, the courts’ jurisdiction is now limited to those conferred by or under

the federal law. The current provision of Article 121 reads as follows—

“121(1) There shall be two High Courts of co-ordinate jurisdiction and status

namely —

(a) one in the States of Malaya, which shall have been known as the High Court
in Malaya and shall have its principal registry in Kuala Lumpur; and

11  Article 128(2) of the Federal Constitution.
12 [1968]1 MLJ 129.

13 Tun Mohamed Suffian’s, An Introduction To The Constitution of Malaysia’, Edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacon Hussain Merican, 2007, at p. 130.
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(b) one in the States of Sabah and Sarawak, which shall be known as the High
Court in Sabah and Sarawak and shall have its principal registry at such place in the
States of Sabah and Sarawak as the Yang Di-Pertuan Agong may determine;

and such inferior courts as may be provided by federal law; and the High Courts
and inferior courts shall have such jurisdiction and powers as may be conferred by or
under federal law.”

With the amendment of Article 121, it is contended that the judicial
power is no longer vested in the judiciary and hence put an end to the doctrine
of separation of powers. This issue came for consideration before the Federal
Court in the case of Public Prosecutor v Kok Wah Kuan™.

The Federal Court in that case held, inter alia, that the doctrine of
separation of powers “is not definite and absolute”. This landmark decision is said
to have confirmed the fears expressed in 1988 when Article 121 was amended
to remove the judicial power from the courts and the dangers it posed to the
system of checks and balances on Executive power. It is contended by some
quarters that under the system of constitutional government, the courts are
always regarded as the protector of the Constitution and will imply into the
Constitution the basic fabric of democratic values, including the doctrine of
separation of powers which distinguishes a democracy from a dictatorship.

Under the current Article 121 it would appear that judicial power is
no longer vested in the Judiciary as the jurisdiction and powers of the courts
are limited to those conferred by or under the federal law. If this is so, then
the doctrine of separation of powers no longer exist. On the other hand,
there are strong arguments that the amendment should be given a restricted
interpretation in order to preserve the constitutional order or the basic
structure or framework of the Constitution.

In PP v Kok Wah Kuan, the accused who was 12 years and 9 months
old at the time of the commission of the offence was charged in the High
Court for the offence of murder punishable under section 302 of the Penal
Code. He was convicted and ordered to be detained during the pleasure of
the Yang Di-Pertuan Agong pursuant to section 97(2) of the Child Act 2001.
Upon his appeal, the Court of Appeal upheld the conviction but set aside the

14 [2008] 1 MLJ 1
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sentence imposed on him and released him from custody on the sole ground
that section 97(2) of the Child Act was unconstitutional.

The Court of Appeal applying what it considered settled principles held
that section 97(2) of the Child Act had contravened the doctrine of separation
of powers by conferring on the Executive the judicial power to determine the
measure of sentence to be served by the accused. By virtue of Article 39 of
the Constitution, the executive power of the Federation vests in the Yang Di-
Pertuan Agong who, in accordance with Article 40 of the Constitution, must
act in accordance with the advice given by the Cabinet.

On appeal the majority of the Federal Court Judges rejected the finding
that the amendment to Article 121 was of no effect, ruling that after the
amendment, there is no longer any declaration in the Constitution that the
judicial power of the Federation vests in the two High Courts. It was therefore
no longer necessary to interpret the term “judicial power” and all that is
needed is to look at the federal law to know the jurisdiction and powers of
the two High Courts. On that premise, section 97(2) was held not inconsistent
with any provision of the Constitution.

Alluding to the Court of Appeal’s finding that section 97(2) had violated
the doctrine of separation of powers, Abdul Hamid Mohamad, PCA (who
later became the Chief Justice of Malaysia) dismissed the doctrine as a mere
political doctrine that is not absolute. Although admitting that the doctrine had
influenced the framers of the Constitution, the learned Judge was emphatic
that it was not a provision of the Malaysian Constitution and no provision of
law can be struck down as being unconstitutional merely because it offended
that doctrine.

It is noteworthy that, Richard Malanjum, CJ (Sabah and Sarawak)
although agreeing with the majority as to the outcome of the appeal disagreed
with the view of the majority that with the amendment of Article 121 the court
in Malaysia can only function in accordance with what has been conferred
on them by the federal laws. He concluded that the absence of the words
“judicial power” in Article 121(1) of the Federal Constitution “did not cause
the courts to become servile agents of the Federal Act of Parliament and
to only perform mechanically any command or bidding of a federal law”.
The main ground of his dissent was in restricting the power of the court to

what have been conferred on them by federal laws, which he maintained is
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inconsistent with the democratic system of government wherein the courts
form the third branch of the Government. The learned Chief Judge firmly
rejected the view that the amendment had the effect of removing the doctrines
of the separation of powers and the independence of the Judiciary as basic
features of the Constitution.

This case shows a divergence in approach between the majority and
the minority with regard to constitutional interpretation even though their
decision to dismiss the appeal was unanimous. The majority adopted what
may be referred to as the literal approach to interpretation while the dissenting
view adopted the purposive approach. Thus the issue is far from settle.

6.0 Conceptual Issues: Methods Of Interpretation Of The Malaysian
Constitution

The judiciary as one of the arms of the Government is tasked with the
interpretation of the Constitution. The unique methods of interpretation of
our Constitution was borne out in the decision of Raja Azlan Shah FJ (as His
Royal Highness then was) in the case of Loh Kooi Choon v Government of
Malaysia™where his Lordship held that:

“Whatever may be said of other Constitutions, they are ultimately of little
assistance to us because our Constitution now stands in its own right and it is
in the end the wording of our Constitution itself that is to be interpreted and
applied, and this wording “can never be overridden by the extraneous principles
of other Constitutions” — see Adegbenro v Atkintola & Anor [1953]3 All ER 544
541. Each country frames its constitution according to its genius and for the good
of its own society. We look at other Constitution to learn from their experiences,
and from a desire to see how their progress and well-being is ensured by their

fundamental law.”'®

By way of caution, I should add that though the court may interpret a
Constitution with “more generosity than any ordinary Act” such interpretation
must not go against certain fundamental principles, such as the observance of
the rules of natural justice or the need to promote the objects of the Constitution
as may be ascertained from the language used in the document

15 [1977]2 ML]J 187
16 [1977] 2 ML] 187 at p. 188-189.
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In addition, for a country which is based on the concept of supremacy of
the Constitution, any written law may be declared void as being inconsistent
with the Constitution. The court had deliberated on this principle in
Muhammad Hilman bin Idham & Ors. v Kerajaan Malaysia & Ors."”

In that case, the appellants, who were political science undergraduate
students of the Universiti Kebangsaan Malaysia (UKM), were present in
the constituency of Hulu Selangor during the campaign period for the
Parliamentary by-election of 24 April 2010. They were found to have in their
possession, paraphernalia supportive of, sympathetic with or opposed to a
contesting political party in the by-election. A month later, the appellants
received notices from the University requiring them to appear before a
disciplinary tribunal to answer charges of alleged breaches and offences
under section15(5)(a) of the Universities and University Colleges Act 1971
(UUCA). They denied the allegations and at the same time applied by way of
an originating summons for a declaration that section15 (5) (a) of the UUCA
contravened Article10 (1)(a) of the Constitution and was therefore invalid and

that consequently, the disciplinary proceedings were also invalid.

The High Court judge found that sectionl5 (5) (a) of the UUCA
was constitutional and valid and that the provisions of section15 (5) (a) of
the UUCA were reasonable and within the ambit of Article 10(1)(a) of the
Constitution read with Article 10(2)(a).

On appeal, the issue for determination was whether the restriction
under section 15(5)(a) UUCA is reasonable and the restriction falls within the
permissible exceptions as provided by Article 10(2)(a) of the Constitution?
The Court of Appeal in a majority 2-1 decision, ruled that section15 (5)(a) of
the Act was unreasonable and violated freedom of speech guaranteed by the
Constitution. The Court of Appeal had given a realistic dimension to the word
reasonableness and an interpretation that is poles apart from the conservative
position of the apex court in the case of Sivarasa Rasiah v Badan Peguam
Malaysia & Anor'® The Federal Court observed that:

“In three recent decisions this court has held that the provisions of the Constitution,
in particular the fundamental liberties guaranteed under Part II, must be generously

17 [2011] 6 ML] 507
18 [2010]2MLJ333
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interpreted and that a prismatic approach to interpretation must be adopted. These are
Badan Pegquam Malaysia v Kerajaan Malaysia [2008] 2 ML] 285; [2008] 1 CL] 521, Lee
Kwan Woh v Public Prosecutor [2009] 5 ML] 301; [2009] 1 LNS 778 and Shamim Reza
bin Abdul Samad v Public Prosecutor [2009] 2 ML] 506, [2009] 6 CL] 93.”%

The Federal Court explained as follows:

“Provisos or restrictions that limit or derogate from a guaranteed right
must be read restrictively...?”

The Federal Court held that:

“Now although the article says ‘restrictions’, the word ‘reasonable’ should be
read into the provision to qualify the width of the proviso.”

It is to be noted that, the Government’s appeal to the Federal Court was
dismissed on 22 November 2012 on grounds that the matter was academic
as Section 15(5)(a) had been repealed three months after the Federal Court
granted leave to appeal to the appellants.

Permit me to move on to the issue at hand, i.e the methods used by the
Malaysian Judiciary in interpreting the Constitution.

7.0 Methods Of Interpretations Used By Malaysian Courts
(a) Ordinary Rules of Statutory Interpretation Do Not Apply

A Constitution should be interpreted “with less rigidity and more
generosity” (see Attorney-General of St Christopher,News& Anguilla v
Reynold*. This principle was applied by Raja Azlan Shah Ag LP in Dato’
Menteri Othman bin Baginda & Anor v Dato Ombi Syed Alwi bin Syed
Idrus®. The Lord Presidentobserved as follows:

“In interpreting a constitution two points must be borne in mind: First,
judicial precedent plays a lesser part than is normal in matters of ordinary statutory
interpretation. Secondly, a constitution, being a living piece of legislation, its
provisions must be construed broadly and not in a pedantic way — “with less rigidity

19 Tbid, p.340

20 [2010]2MLJ333 p.341
21 Ibid., p.341

22 [1979] 3 All ER 129
23 [1981] 1 MLJ 29
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and more generosity than other Acts” (see Minister of Home Affairs v Fisher [1979] 3
All ER 21. A constitution is sui generis, calling for its own principles of interpretation,
suitable to its character, but without necessarily accepting the ordinary rules and

presumptions of statutory interpretation.”*

In another case, Merdeka University Bhd v Government of Malaysia®,
Abdoolcader ] cautioned that the principle of not construing a Constitution
in “any narrow or pedantic sense” does not mean the court is at liberty to
stretch or pervert the language of the Constitution in the interest of any legal
or constitutional theory or even for the purposes of supplying omissions or

correcting supposed errors.

(b) Decisions of other Courts are ofPersuasive Value Only

The decisions of foreign courts, especially courts of the Commonwealth
countries are of high persuasive value. Whilst the decisions of English judges,
especially in the Privy Council had influenced the Malaysian judiciary in the
interpretation of the Malaysian Constitution, the courts have been reluctant to
rely on Indian authorities as an aid in the interpretation of our constitutional
provisions. The reasons for this reluctance is found in the Federal Court decision
in Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of Home
Affairs], Malaysia®. It was an appeal against the decision of the trial judge on
an Application for a writ of habeas corpus. Ong Hock Thye CJ (Malaya) stated :

“Perusing both English and Indian authorities has been no small task, but
at the end of it all I would sum up by saying that, in my humble opinion, English
courts take a more realistic view of things, while Indian judges, for whom I have the
highest respect, impress me as indefatigable idealists seeking valiantly to reconcile the
irreconcilable whenever good conscience is pricked by an abuse of executive powers.””

Suffian F.J. in that case opined that

“Judgments of the Indian Supreme Court are of great persuasive value here,
particularly on the Constitution because to a great extent the Indian Constitution

was the model for our own Constitution. But having given this matter anxious

24 Ibid, p. 33; See also JC Fong, ‘Constitutional Federalism in Malaysia’, 2008, Thomson Sweet
& Maxwell, at p. 162.

25 [1981] 2 MLJ 356
26 [1969] 2 MLJ 129
27 Ibid., p.141
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consideration I have come to the view that with deep respect the Indian Supreme
Court should not in this matter be followed ....

Twould prefer to follow with respect the reasoning of the English Court of
Appeal in the King v Secretary of State for Home Affairs, Ex parte Lees [1941]
1KB72..”

It is pertinent to state that the fundamental rights as promulgated in
the Indian Constitution is not similar to ours. India promotes the concept of
secularism and is implicit in the Preamble of the Constitution where it clearly
proclaims that the people of India have solemnly resolved to constitute
India into a Sovereign Socialist Secular Democratic Republic. The expression
“Socialist Secular” was inserted in the preamble by the Constitution (42"
Amendment) Act 1976. The object of inserting this expression was to spell
out expressly the high ideas of socialism and secularism and the integrity
of the Nation.®® This amendment was only to make explicit what was
already provided in the Constitution. By this amendment, the word “secular’
was introduced and thus, what was hitherto implicit was made explicit.”’
Even before the word ‘secular” was inserted in the preamble, the Supreme
Court of India had already observed that secularism was a basic feature of
the Constitution. (Sardar Syedna Taher Saifuddin Saheb v The State of
Bombay(AIR) (1962) SC 853,871).

(c) Constitutional Conventions

To what extent may conventions be used by the courts? The Reid
Commission’s Report highlighted a situation where after the Federation
Agreement 1948 was signed, and the Malayan Constitution was drafted,
the conventions pointed by Reid Commission seemed to have been
incorporated into the Constitution and rendered superfluous. Therefore
the only conventions that may still be of utility are those observed in
Britain upon which our constitution and system of Government are
modelled.Therefore would convention assume a role in the interpretation

of the Constitution? Some judges are of the view that it is only if the courts

28 Jeyasingh Peter, 1999, Secularism and Freedom of Religion, http:// courses.cs.vt.edu/cs3604/
lib/freedom of Speech/International

29 MP Jain, Indian Constitutional Law, Sixth Edition 2010(Lexis Nexis Butterworths Wadhwa),
p. 1316
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consider that external aid is necessary for such purpose that it will become

necessary to consider.*

In Datuk (Datu) Amir Kahar Bin Tun Haji Mustapha v Tun Mohd Said
Bin Keruak & Ors*, Abdul Kadir Sulaiman ] said in obiter that conventions can
be referred to as aid to the construction and interpretation of the provisions
of the Constitution. However such conventions cannot override the express
provisions of the Constitution (whether federal or state). It was further held
that before a convention is invoked as an aid to interpretation, the actual

constitutional provisions must first be looked at.

(d) Interpretation to Safeguard Entrenched Constitutional Provisions

and Customary Laws

Malaysian courts decisions have demonstrated that they would uphold
the entrenched provisions and ensure that no legislation would adversely
affect those provisions. This is illustrated in the Federal Court judgment in
Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan®. In this case the
issue raised was whether the amendment to section 65(1) of the Immigration
Act Act 1959/63 (which is in Part VII and hence, deemed, by virtue of Article
161E(4), to be part of the Constitution), contravenes the spirit and intention of
the Agreement relating to Malaysia 1963, in particular Chapter III. Mohamed
Dzaiddin FC]J (as he then was) delivering the judgment of the Federal Court
held that the amendment to s 65 (1)(c) of the Immigration was merely to
take away the discretion of the Director of Immigration in complying with
the directions of a State Authority and“does not in any way affect the rights and
powers of the State as regards immigration matters” which is one of the safeguards
to protect the interests of Sabah and Sarawak, a pre-condition for them
joining Malaysia. The learned judge added “we are of the view that the spirit and
intention of the Agreement Relating to Malaysia 1963 and the Report of the Inter-
Governmental Committee had not in any way been contravened .

In cases concerning indigenous land rights the Malaysian courts have
invoked international human rights norms. In a landmark case, Adong bin

30 Views of Tan Chiaw Thong ] referring to one Canadian case of Reference Re Amendment of
the Constitution of Canada (1982) 125 DLR; JC Fong at p. 170.

31 [1994] 3 ML] 737

32 [2002] 3 ML]J 72;[2002] 3 AMR 2817

33 JCFong, ‘Constitutional Federalism in Malaysia’, 2008, Thomson Sweet & Maxwell, at p. 175.
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Kuwau & Ors vKerajaan Negeri Johor & Anor*, the High Court held that the
plaintiffs, aborigines of the Jakun tribe, have common law rights over the land
where they live. This ruling had led to the development of a body of judicial
precedent on the recognition of existing rights to land of indigenous peoples
in the country arising out of traditional laws and customs.

Similarlyin Sagong bin Tasi & Ors v Kerajaan Negeri Selangor &
Ors®, the court affirmed the principle that natives have proprietary rights
over their customary land. In brief, the plaintiffs were among 23 family heads
from Bukit Tampoi in Dengkil, Selangor who had 38 acres of their land taken
from them for the construction of a highway in 1995. No compensation for
the land was made by the defendants, except a nominal amount for crops
and dwellings which were destroyed. The authorities maintained that the
indigenous peoples were mere tenants on state land and as such were not
entitled to compensation under the Land Acquisition Act 1960.

The Shah Alam High Court ruled that the plaintiffs have rights under
common law over their lands. The judge also ordered the four defendants (the
Selangor state government, United Engineers Malaysia (UEM), Malaysian
Highway Authority (LLM), and the Federal Government to pay compensation to
the native landowners, and further ordered that UEM and LLM pay damages for
trespassing. The decision of the High Court was affirmed by the Court of Appeal.

(e) Historical Background as an Aid to Interpretation

Although the Constitution follows the Westminster model, it has its
own peculiarities. The Constitution does not contain just the basic charter
alone but also embrace constitutional supremacy, federalism, a constitutional
Bill of Rights, and infused with traditional elements modified according to
the perceived needs of a new polity divided by race and religion.*There
are many sources that contribute to the constitutional text: the historical
documents for instance, the Reid Commission Report, the Rukun Negara,
the Constitution, the constitution of the various states of the Federation,
federal laws, state laws, federal and state subsidiary legislations, decisions

of the superior courts, constitutional conventions, Syariah laws for Muslims

34 [1997] 1 MLJ 418
35 [2002]2 MLJ 591
36 Andrew Harding, ‘The Constitution of Malaysia, A Contextual Analysis, 2012, at p. 2.
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as prescribed in Schedule 9, List 2 of the Constitution, the Malay adat, the
customs of the natives of Sabah and Sarawak, and ratified and non-ratified
international treaties.”

In relation to the constitutionality of international treaties, this
issue arose in one case when the British Government intended to give up
Singapore, North Borneo and Sarawak. Negotiations were held with the
Malayan Government and representatives of the three territories with a view
to their joining the federation through an agreement to be entered. There was
opposition from the Indonesian and Philippines Governments. There was also

opposition from an internal government, the state Government of Kelantan.*

What transpired was, six days before Malaysia was scheduled to be
born, the High Court in Kuala Lumpur was asked in The Government of
the State of Kelantan v The Government of the Federation of Malaya
and Tunku Abdul Rahman Putra Al-Haj* to declare that the Malaysia
Agreement and the Malaysia Act to establish Malaysia were null and
void or alternatively were not binding on the state of Kelantan. On 9" of
July 1963, the Government of the Federation of Malaya, United Kingdom,
North Borneo, Sarawak and Singapore had signed the Malaysia Agreement
whereby Singapore, Sarawak and North Borneo would federate with
the existing states of the Federation of Malaya (including Kelantan) and
thereafter the Federation would be called Malaysia. The Federal Parliament
had then passed the Malaysia Act (the bill form which had been annexed
to the Malaysia Agreement) to amend article 1 (1) and (2) of the 1957
constitution to provide, inter alia, for the admission of the three new states
and for the renaming of the federation as Malaysia. The Malaysia Act had
received the Royal Assent on 26™ August and was to be effective on 16"
September 1963.

The Kelantan State Government argued that the Malaysia Act would
abolish the “Federation of Malaya” thereby violating the Federation of Malaya
Agreement, 1957; that the proposed changes needed the consent of each of the

37 Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of the Federation of Malaysis’,
(2008), MALAYSIA Star Publications (Malaysia) Berhad, at p.24.

38 Tun Mohamed Suffian’s An Introduction To The Constitution Of Malaysia’, Edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Third Edition, Pacifica Publications, at p. 13.

39 [1963] ML]J 355
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states of Malaya, including Kelantan, and this had not been obtained, that the
Ruler of Kelantan should have been a party to the Malaysia Agreement; that
constitutional convention called for consultation with Rulers of individual
states as to the substantial changes to be made to the constitution; and that
the federal Parliament had no power to legislate for Kelantan in respect of any

matter regarding which that state had its own legislature.

On 11 September 1963, the Kelantan State Government moved that,
pending the ultimate disposal of their dispute, the court should restrain
the defendants, the Government of the Federation of Malaya and the Prime
Minister, from carrying into effect any of the provisions of the Malaysia
Act. The Chief Justice himself heard the application and dismissed it on 14
September 1963. On the merits, His Lordship Thomson CJ held as follows:

“By Article 160 the Constitution itself is a written law and by Article 159
Parliament may make laws amending its provisions. This power is subject only
to the restriction that a Bill to amend the Constitution requires to be passed by a
majority of each House of Parliament consisting of two-thirds of the total number
of members and by reason of Article 159(5) a law amending Articles 38, 70 or
71(1), which deal with the position of Their Highnesses the Rulers, or amending
Article 153, which relates to the special position of the Malays, shall not be enacted
without the consent of the Conference of Rulers. It is, however, to be noted that by
reason of Article 159 the requirement of a two-thirds majority does not apply to
any amendment of the Constitution made for or in connection with the admission
of any State.;

The Malaysia Agreement is signed “for the Federation of Malaya” by the
Prime Minister, the Deputy Prime Minister and four other members of the Cabinet.
There is nothing whatsoever in the Constitution requiring consultation with any
State Government or the Ruler of any State...”

It is to be highlighted that the above mentioned case demonstrates the
important role assumed by the Federal Court in interpreting the Constitution
as a whole and not limited to the letters of the specific provisions, in the

Constitution.

f) Interpreting Provisions Conferring Discretionary Powers; Judicial

Review
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All powers must be subject to limitation. There must be controls on
executive discretion so that discretionary authority does not degenerate into
arbitrariness

It's a duty of the courts to ensure that every institution and every
functionary of the state must stay within the limits of its or his competence.
It is on this background that the Malaysian courts have dealt with the
challenge to a declaration of emergency as in the case of Stephen Kalong
Ningkan vGovernment of Malaysia®. In the series of cases: Tan Tek
Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor* and Sugumar
Balakrishnan - administrative law principles of natural justice and
reasonableness have been linked with the Constitution. These laudable
administrative law principles are now regarded as implicit aspects of
the constitutional guarantees to due process and equal treatment. The
Malaysian courts in all the above cases have upheld the view that arbitrary
powers and harsh penalties are in breach of the principle of equality before
the law.

In the Malaysian perspective, judicial review may be considered in
the context of constitutional supremacy. Whether judges can examine the
constitutionality of parliamentary legislation or executive action which
imposes restriction for instance on free speech, or to regulate fundamental

rights, had come for determination by the courts in a number cases.

In Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of
Home Affairs], Malaysia “Justice Ong CJ (Malaya) stated that,

“.... I would emphasise that the decision herein must, in the first place, be
viewed in the light of the facts peculiar to this case and not construed as authority for
any proposition wider than is intended.

That, in the interests of national safety, personal inconvenience in individual
cases must give way is explicitly recognised by the framers of the Constitution in Part
XI, articles 149 — 151. As Lord Wright said in the case Eliezer Zabrovsky v General
Officer Commanding Palestine (1947) AC 246....

40 [1968] 2 ML] 238(Privy Council); [1968] 1 ML]J 119 (FC)
41 [1996] 1 MLJ 261
42 [1969]2 MLJ 129
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“In the troublous times of war and in the chaotic post-war conditions the
scope of legal and permissive interference with personal liberty has been extended and
restraints have been legalized by the legislature which would not have been accepted

as legitimate in normal times.”

The twelve-year Emergency ended in 1960 but not the risks of subversion
and turmoil. Hence preventive detention under regulation 17 of the Emergency
Regulations, 1948, came to be embodied in the Internal Security Act, 1960, with
the repeal of the Regulations. Pursuant to article 149 the Act was passed to provide
for the internal security of the Federation, preventive detention, the prevention of
subversion, the prevention of organised violence against persons and property and for
matters incidental thereto.*”

Suffian FJ. in that case agreed with the reasoning of the minority
judgment by Sastri J. in Atma Ram* which stated that:

“when the power to issue a detention order has been made to depend on the
existence of a state of mind in the detaining authority, which is purely a subjective
condition, so as to exclude a judicial inquiry into the sufficiency of the grounds to
justify the detention, it would be wholly inconsistent to hold that it is open to the
court to examine the sufficiency of the same grounds to enable the person detained to
make a representation.*”

His Lordship further explained that:

“Our law is quite different from that of India. First, as already stated, the power
of detention is here given to the highest authority in the land, acting on the advice of
Minister responsible to and accountable in Parliament, not to mere officials. Secondly,
as already stated, here detention, in order to be lawful, must be in accordance with law,
not as in India where it must be in accordance with procedure established by law.”*®

In Minister for Home Affairs, Malaysia & Anor v Karpal Singh", the
respondent was placed under detention pursuant to a detention order issued
by the Minister under section 8 of the ISA. Order of detention together with the
grounds of detention and allegations of fact were served on the respondent.

43 Ibid, p. 141
44 AIR 1951 SC 157

45 [1969] 2 ML]J 129 p. 151
46 Tbid,p. 151

47 [1988] 3 MLJ 29
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The respondent submitted that one of the allegations was made in error as the
respondent had not at the date, time and place alleged spoken on the issue of
appointing non-Mandarin qualified headmasters and senior assistants in the
national-type Chinese primary schools and the respondent claimed that he
had been unlawfully detained.

The Supreme Court held inter alia:

(a) “In our view the crux of the matter here is whether the learned judge in
the present case took the correct approach to the question posed before him and has
been time and again followed by the courts in this country (see Liversidge v Anderson
[1942] AC 206 followed in Karam Singh v Menteri Hal Ehwal Dalam Negeri [1969]
2 MLJ 129 and Inspector General of Police v Tan Sri Raja Khalid bin Raja Harun
[1988] 1 MLJ 182). In other words, reasonable cause is something which exists solely
in the mind of the Minister of Home Affairs and that he alone can decide and it is not
subject to challenge or judicial review unless it can be shown that he does not hold the
opinion which he professes to hold”*.

(b) “The Minister of Home Affairs had gone on affidavit to say that omitting
the allegation of fact he would still have made the detention order having regard to the
reports and the information relating to the conduct of the respondent upon which, no
doubt, the rest of the allegations of fact were based. In our view the learned judge in
this case was bound to accept these averments in the affidavit and could not inquire
into the cause of the detention”*.

(c) “the flawed sixth allegation of fact was an error of no consequence which
can be regarded as a mere surplusage especially in view of the affidavit of the Minister
of Home Affairs referred to earlier. The subjective satisfaction of the Minister of Home

Affairs is not subject to judicial review.”>

(See also Kerajaan Malaysia & Ors v Nasharuddin Nasir®’, Arumugam
a/l Kalimuthu v Menteri Keselamatan Dalam Negeri & Ors®)

However, in in some other cases the court has moved away from

subjective test to an objective test. This can be seen in the case of Pengarah

48 Tbid, p. 33
49 Tbid, p. 33
50 Tbid., p.33
51 [2004] 1 CL] 81
52 [2013] 5 ML] 174
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Tanah Dan Galian Wilayah Persekutuan v. Sri Lempah Enterprise Sdn. Bhd
where Raja Azlan Shah, CJ(Malaya) (as he then was) observed that:

“Every legal power must have legal limits, otherwise there is dictatorship. In
particular, it is a stringent requirement that a discretion should be exercised for a
proper purpose, and that it should not be exercised unreasonably. In other words,
every discretion cannot be free from legal restraint; where it is wrongly exercised,
it becomes the duty of the courts to intervene. The courts are the only defence of the
liberty of the subject against departmental aggression.”

In Rama Chandran v The Industrial Court of Malaysia & Anor* Edgar
Joseph Jr FCJ observed Lord Diplock’s grounds in impugning a decision
susceptible to Judicial Review in Council of Civil Service Unions & Ors v
Minister for the Civil Service®. His Lordship listed three grounds of review
namely, (i) illegality, (ii) irrationality, and (iii) procedural impropriety>. His
Lordship further explained that:

“... in practice, this permits the Court to scrutinize such decisions not only for
process but also for substance...”” (emphasis added)

See also Ranjit Kaur S Gopal Singh v Hotel Excelsior (M) Sdn Bhd*.

It is also interesting to note that, there are circumstances where the
court has applied both the objective and subjective tests simultaneously. In
Mohamad Ezam bin Mohd Noor v Ketua Polis Negara & Other Appeals
* the appellants, who were ‘reformasi’ activists, were arrested and detained
under section 73 of the International Security Act 1960 (“ISA”). The reason for
the detention as stated in the affidavit was that the appellants were planning
a street demonstration in Kuala Lumpur on 14" April 2001 involving some
50,000 people. The Federal Court in allowing the appellants” appeal had
applied the objective test to section 73 of the ISA and at the same time retained

the subjective test for section 8 of the detention order.

53 Ibid., p.149

54 [1997] 1 ML]J 145

55 [1985] AC 374

56 [1997] 1 ML] 145 p. 187
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58 [2010] 8 CLJ 629

59 [2002] 4 ML]J 449
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(g) Constitutionalism

It cannot be gain said that a constitution seeks to secure some purposes
and to promote some ideals and values for the state and the nation.®® On
that premise, there is this ideal of “constitutionalism” that overlaps with
the notions of “limited government”, “separation of powers” and “rule of
law” 5" At the very basic, constitutionalism implies loyalty to the letter of the
Constitution by citizens and officials of the State. Citizens must accept the
limits on their freedom and they cannot simply pick and choose which laws
to obey.”” One learned author viewed that the essence of constitutionalism
is a system of principles, rules and practices of a legal or quasi-legal nature
that frames and shapes the political action and public decision-making.*In
Malaysia, the relationship between the Government and the citizens is guided
by law. Any violations are liable to be challenged in the courts. Officers in the
Government are not immune from being sued in the courts under the law of
contract and tort. Even the King and the Rulers (in their private capacity) are
subject to the law of the land.

Malaysia embraces constitutionalism which implies loyalty to the
letter as well as to the spirit of the Constitution. It requires a commitment
to and an “internalisation” of the values and ideals that inspired the basic
law.** The values that have been integrated into the administration of the
country and the day to day activities of Malaysians, demands the observance
of enacted rules as well as respect for the unwritten and informal practices
and understandings with which the Constitution has become inlaid over the
course of time and which, in the immortal words of Sir Ivor Jennings, “provide
the flesh to clothe the dry bones of the law” .

The Constitution also provides special provisions against subversion,
organized violence, and acts and crimes prejudicial to the public and

60 Ibid., p. 20.

61 Ibid., p. 20.

62 Ibid., p. 24-25.

63 Andrew Harding, ‘The Constitution of Malaysia. A Contextual Analysis’, (2012], Hart
Publishing, Oxford and Portland, Oregon, p. 3.

64 Prof. Dr. Shad Saleem Farugji, ‘Document of Destiny. The Constitution of the Federation of
Malaysia” (2008], MALAYSIA Star Publications (Malaysia] Berhad, at p. 25.

65 Ibid p. 25.
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emergency powers.* Article 149 pertains to legislation against subversion and
action prejudicial to public order. Article 150 is regarding the proclamation of
emergency. Article 151 is about restrictions on preventive detention. When the
Government assumes these special powers, anything it does, no matter how
drastic, provided that it is within these powers, is constitutional, since it is
authorised by the Constitution itself, but of course any person may challenge

the constitutionality of such act or omission in the courts.

In the case of Stephen Kalong Ningkan v Government of Malaysia®, the
Privy Council while considering the meaning of the word “emergency” in Article
150(1), stressed the wide meaning of the word. The Privy Council observed:

“...the word “emergency” as used in article 150(1) cannot be confined to the
unlawful use or threat of force in any of its manifestations. While article 149 of the
Federal Constitution is aimed at stopping or preventing subversion of that character,
the terms of article 150 are much less restricted. Although an “emergency” to be
within that article must be not only grave but such as to threaten the security or
economic life of the Federation or any part of it, the natural meaning of the word itself
is capable of covering a very wide range of situations and occurrences, including such
diverse events as wars, famines, earthquakes, floods, epidemics and the collapse of civil
Qovernment.”®

Prior to Stephen Kalong Ningkan’s case, the Federal Court in Eng
Keock Cheng v PublicProsecutor® had the opportunity to deal with the
effect of Article 150 of the Constitution. It was held that the true effect of the
said Article was, that subject to certain exceptions set out therein, Parliament
has, during an emergency, power to legislate on any subject and to any effect,
even if is inconsistent with the provisions of the Constitution (including
the provisions on fundamental liberties) and that necessarily includes the

authority to delegate the power to legislate to some other authority.

(h) Other Methods of Interpretation

The approach adopted by the courts in the interpretation of Constitution has
been of a mixed nature. In matters pertaining to fundamental rights, the judiciary

66 Part XI, Article 149, Article 150 and Article 151 Federal Constitution.
67 [1968]2 ML]J 238
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69 [1996] 1 ML]J 18
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isinclined to vigorously enforce the provisions on Fundamental Liberties in Part 11

of the Constitution. Some of these approaches are discussed below:-

(i) The Literal Rule

This is the “strict constructionist”, approach which holds that the
Constitution should be interpreted in accordance with the original intention
of its framers. The “plain language” of the provisions and its grammatical
and ordinary sense should be given effect. Deference should be paid to
the enactment’s history.”® In this spirit it was observed in the case of Public
Prosecutor v Datuk Harun bin Haji Idris & Ors “'that the court is not “at
liberty to stretch or pervert the language of the Constitution in the interests of any
legal or constitutional theory, or even, for the purpose of supplying omissions or of
correcting supposed errors.” Similarly, in Jabar v PP, the Singapore court held
that any law is valid and binding so long as it is validly passed: “The court is

not concerned with whether it is also fair, just and reasonable.....”

This narrow literal approach has been adopted in many cases of judicial
review, involving preventive detention orders, constitutional guarantee of
equality before the law, interpretation of the term “personal liberty” and
restricted residence orders. It is only on very rare occasions, that the apex

court had applied a liberal approach in interpreting the Constitution.

Thus, in the case of Public Prosecutor v Sihabduin bin Haji Salleh
& Anor”, Suffian LP when delivering the majority judgment of a five Bench
Federal Court observed:

“Thirdly, if the law-maker so amends the law, to paraphrase the words of Lord
Diplock at page 541 in Duport Steels Ltd v Sirs [1980] 1 All ER 529, the role of the
judiciary is confined to ascertaining from the words that the law-maker has approved
as expressing its intention what that intention was, and to giving effect to it. Where
the meaning of the words is plain and unambiguous it is not for judges to invent
fancied ambiguities as an excuse for failing to give effect to its plain meaning because
they themselves consider that the consequences of doing so would be inexpedient, or

70  Prof Dr. Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of Malaysia’ 2008, at
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even unjust or immoral; or to paraphrase the words of Lord Scarman at page 551
in the same case, in the field of statute law the judge must be obedient to the will of
the law-maker as expressed in its enactments, the judge has power of choice where
differing constructions are possible, but he must choose the construction which in
his judgment best meets the legislative purpose of the enactment. Even if the result
be unjust but inevitable, he must not deny the statute; unpalatable statute law may
not be disregarded or rejected, simply because it is unpalatable; the judge’s duty is to
interpret and apply it.””*

I should add that in the same case, in the dissenting judgement, Wan
Suleiman FJ agreed with Suffian LP on the issue.

(ii) The Liberal Rule

The “legal realists” on the other hand argue that the interpretive task is
unavoidably creative, because legal words do not have a self-evident meaning.
Expressions such as ‘personal liberty’. ‘life’, ‘law’, “property’, ‘adequate
compensation’, ‘religion” and ‘emergency’ are not nicely cut up and dried. The
court expressed that on constitutional issues, previous precedents need not be
strictly followed. They must be subjected to a situation-sense.”

Thus, in Teh Cheng Poh v Public Prosecutor “° it was observed that
in applying constitutional law the court must look behind the label to the
substance. The Government’s labelling or description of a law as a piece of
subsidiary legislation could not camouflage the fact that it was an Ordinance
in disguise that was promulgated by the Yang di-Pertuan Agong long after
Parliament had come back to session and, therefore, unconstitutional. It is a
case where the court declared that an emergency law is void. In its judgement
the Privy Council held that once Parliament had sat on 20 February 1971, the
Yang di-Pertuan Agong did not have any power to make Essential Regulations
having the force of law. The Essential (Security Cases) (Amendment)
Regulations 1975 are ultra vires the Constitution and for that reason, void.
However, the same judgment held that the Proclamation of Emergency
of May 15, 1969 which had not been revoked was still in force. This is how

74 Ibid p. 276
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Parliamentary democracy and separation of powers work.”
iii) The Purposive Approach

This approach requires the court to ascertain for themselves the purpose
the founding fathers of the Constitution had in mind when they drafted the
Constitution.

One landmark case adopting the purposive approach is the Supreme
Court’s decision in Teoh Eng Huat v Kadhi Pasir Mas &Anor” in which the
right of a minor (a Chinese girl) to embrace Islam becomes the principal issue
before the court. The Supreme Court was required to determine whether the
literal approach adopted by the learned High Court judge with respect of
Article 11 and 12 of the Constitution was correct.

At the High Court, the trial judge held that the word ‘requires’ in clause
(3) of Article 12 means some form of coercive element and that clause (3) is not
applicable when one does the prohibited acts voluntarily. The learned judge
further observed that the word in clause (4) for the purpose of clause (3) can
only apply to that specific clause alone and not generally. Summarily, it means
that any non-Muslim infant under the age of 18 can decide his own religion,

notwithstanding the wishes of the guardian or parent.
In reversing the decision of the trial judge, Abdul Hamid LP held that;

“In fairness to the trial judge, we have given considerable thought to the relevant
constitutional provisions, the provisions of the Guardianship of Infants Act 1961 and
the circumstances behind the promulgation of our Constitution. Although normally, in
accordance with usual judicial practice, we base our interpretative function on the printed
letters of the legislation alone, in the instant case, we took liberty, as Lord Denning is
reported to have done, to ascertain for ourselves what purpose the founding fathers of
our Constitution had in mind when our constitutional laws were drafted. The Malaysian
Constitution was not the product of overnight thought but the brainchild of constitutional
and administrative experts from UK, Australia, India and West Pakistan, known
commonly as the Reid Commission following the name of the Rt Hon Lord Reid, LLD,
FRSE, a Lord of Appeal in the Ordinary. Prior to the finding of the Commission, there

77 Tun Abdul Hamid Mohamad, ‘Legal And Judicial Transformation In Malaysia’ for Razak
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were negotiations, discussions and consensus between the British government, the Malay
Rulers and the Alliance party representing various racial and religious groups™.”

His Lordship further explained:

“In all the circumstances, we are of the view that in the wider interests of the
nation, no infant shall have the automatic right to receive instruction relating to any

religion than his own without the permission of the parent or guardian®.”

Based on the above and further reading of the case, the following

principles may be drawn: *

(a) The interpretation of Articles 11 and 12 cannot be “rooted on wrong
premises” and must not be contrary “to the spirit and intention” behind the

respective legislation.

(b) A departure from the ordinary and literal meaning of the word( the
literal approach) is evident when the learned Lord President said that the true
meaning of Articles 11 and 12 can only be ascertained by “ stripping away” all
those “technical hair splitting or purely academic arguments” which have been

entertained by the learned trial judge;

(c) An equally fundamental consideration in statutory interpretation, is
“the wider interests of the nation”;

For those reasons, the court held that ‘no infant shall have the automatic right
to receive instruction”.

It was suggested that whilst paragraphs (a) and (b) above can be accepted
as forming part of the ‘purposive approach” of statutory interpretation,
paragraph (c) above is a completely novel and is a radical departure from all

other recognised rules of interpretations®.

8.0 Conclusion

The courts in Malaysia have laid down some precise principles on
the interpretation of the Constitution. Generally, the courts will interpret
the Constitution “with less rigidity and more generosity” than in the case
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of an ordinary statute, but in so doing, the courts will take into account the
historical events and developments which gave birth to the Constitution in
1957 and in 1963, uphold or give effect to provisions entrenched therein to
safeguard either the institution of the Malay Rulers or the special interests of
Sabah and Sarawak, and also the fundamental rights of the people so as to

promote the objects of the Constitution.

In regard to the pre-existing laws, that is those passed before Merdeka
or Malaysia Day and not modified by executive orders, the courts will, in
accordance with Article 162(6), apply them with the necessary modifications
so that those provisions of the pre-existing laws are consistent with the

Constitution.

In the realm of the exercise of discretionary powers conferred by the
Constitution, the court’s predominant role is to ensure that those vested
with such powers exercise them within the limits of their constitutional
authority and not to exceed them. From the above, it is observed that in
order to determine the legality or constitutionality of any statute under the
constitution, reference should be made to the provision of the Constitution
itself and not to other factors like political theory and any doctrine or belief.
It is however, debatable whether the doctrine of separation of powers is part
of our Constitutional framework after the amendment to Article 121 of the

Constitution.

The judges’ function is thus not merely to interpret the law. Judges may
even be expected to be both ‘philosopher and king’.# Judges, true to their
oaths, must carry out their tasks in a manner that inspires respect and public
confidence in the Rule of Law. This could be achieved by the impartiality and
fairness by which judges conduct cases and the judgments which they deliver
must be a manifestation of their intellectual soundness and integrity.* The
judges must also perform the delicate balancing act, respecting the doctrine of
separation of powers and not forgetting at the same time their bounden duty
to uphold the rule of law.
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