Asya’da Baris ve Insan Haklarmin Korunmasina
Yonelik Uluslararast Isbirligi
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Tiirkiye Cumhuriyeti Anayasa Mahkemesi ve AAMB'nin Sayin Bagkan,
Sayin Baskanlar,
Oturum Baskanlari,

Seckin temsilciler,

May1s 2012'de Seul'da yapilan Agilis Kongresi'nden sonra Tiirkiye'de
AAMB'nin 2. Kongresine katilmak {izere sizinle tekrar bir araya gelmek
benim i¢in biiyiik bir keyiftir.

Iki y1l 6nce, ilk Kongre'de Asya’da insan hak ve ozgiirliiklerinin,
demokrasinin ve hukukun istiinliigiiniin gelistirilmesine yonelik birlikte
calismay1; Asya bolgesinde zamanin ruhuna, tarih ve kiiltiire uyacak bicimde
anayasal yorum igin bir standart ve anayasa yargisi i¢in yeni bir sistem
bulma konusunda isbirligi yapmay1;, ve herkes igin mutlulugu ve insan
onurunu temin etme yoniinde her ¢abay1 gostermeyi taahhiit ettigimiz Seul
Deklarasyonu kabul edilmistir.

Bugiine dek, Asya’daki Anayasa Mahkemeleri ve anayasa yargisini
uygulayan diger tiim kurumlar, AAMB cercevesinde anayasa hukuku ve
anayasa yargisina iliskin bilgi alisverisinde bulunmus, tecriibe ve bilgilerini
paylasmislardir. Simdi, mevcut kazanimlarin {izerine eklemeye ve Asya
halkinin hak ve 6zgiirliiklerinin, hukukun istiinliigiintin ve demokrasinin
gelismesini saglamaya yonelik yeni ve yaratict bir ¢are aramanmn zamani
gelmistir. inamyorum ki bu amagla kalic1 baglar1 ve isbirligini giiclendirmek
i¢in bir yol bulma zamanidir.
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Diinya Insan Haklar1 Konferansmi takiben 25 Haziran 1993 tarihinde
kabul edilmis olan Viyana Bildirgesi ile insan haklarmin evrensel olarak
saygl gormesi, bu tiir degerleri desteklemek icin etkili uluslararasi araglar
gelistirme ya da birlikte hareket etme ihtiyaci ve de insan haklarini gelistirme

ve korumaya yonelik uluslararas: sistemler kurma geregi beyan edilmistir.

Ikinci Diinya Savaginda ciddi insan haklar1 ihlalleri yasandigindan,
diinya, insan haklarmin uluslararasi diizeyde korunmasinin ulusal diizeyde

korunmas: kadar 6nemli oldugu gergegini kabullenmistir.

Haklar1 ihlal edilmis kimseler i¢in hukuk yollarinin bulunmasi gerekir.
Aksi takdirde, insan haklari, herhangi bir normatif gii¢ olmaksizin, yalnizca
ders kitaplarinda kalir.

Ancak, ulusal bir anayasa mahkemesinin ya da muadil bir kurumun dar
kapsaml yetkisi dikkate alindiginda, bu mahkeme ya da kurumun verecegi
karar sadece sinirli bir rol oynayabilir. Ve bu durumda, uluslararasi ortaklik
devreye girer. Ulusal smirlarin, 6zellikle insanliga karsi suglar gibi insan
haklarimin evrensel olarak saygi gormesini ilgilendiren meselelerde engel
teskil etmemesi gerekir. Bunlar hep birlikte paylasmak zorunda oldugumuz

evrensel meselelerdir.

Evrensel boyutta insan haklarina yonelik sayginin daha da arttigini
ileri slirmek, insanliga kars1 insan haklar1 ihlallerinin kontrol altina alindigim
ve magdurlara bolgesel diizeyde hukuk yollarina erisimin saglandigini
iddia edebilmek icin, Asya’daki Anayasa Mahkemeleri ve muadil kurumlar,
uluslararasi isbirligini giiclendirmek zorundadirlar. Siirekli diyalog halinde,
ancak Asya’daki insan haklar1 tablosunu bir ileri diizeye getirebilecegiz ve
insan haklari, demokrasi ve hukukun iistiinliigiine iliskin ortak bir anlayis
gelistirebilecegiz. Bu sekilde, tim Asyalilar i¢in daha iyi bir hayat temin
edebiliriz.

Aslinda, 1959’da kurulmus olan Avrupa Insan Haklar1 Mahkemesinin
basarilari, insan haklarmi korumada bolgesel isbirliginin gliciiniin iyi
gostergesidir. Uluslararas1 diizeyde insan haklarmin korunmasmin daha
etkili oldugu ortaya ¢ikmuistr.

Diger kilit bolgelerde, Inter-Amerikan Insan Haklar1 Mahkemesi ve
Afrika Insan ve Halklarin Haklari Mahkemesi gibi birtakim aktif bolgesel
sistemler simdiden bulunmaktadir.
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Icinde yasadigimiz Asya, en faal sinai iiretimi olan, en biiyiik ve
niifusu en fazla olan kitadir ve Asya'nin 2020’ye kadar Avrupa Birliginden
daha biiytik bir pazara doniismesi beklenmektedir. Bolge ici ticaret ve yatirim
da, Asya ekonomilerini daha yakin olarak birbirlerine bagli kilacak sekilde

btiytimektedir.

Asya’nin bu statiisii ve biiylime potansiyeli dikkate alindiginda,
inaniyorum ki bolge igerisinde insan haklarni daha fazla korumak igin
anayasa mahkemeleri ve muadil kurumlar arasmndaki bu 6énemli igbirligini

gliclendirmemiz gerekir.

Bu ytlizden, AAMB {iyeleri arasinda daimi bir iletisim kanali kurmamizi
oneririm. Umuyorum ki, bu sekilde, Kongreler arasinda bile her iilkenin
onemli kararlarini ve insan haklarna ve anayasalara yonelik yeni, dnemli
fikirleri paylasabiliriz.

Birligin tiyeleri, benzer davalari ya da meseleleri ele elmaya iligkin
tecriibelerini paylasabilir ve birbirlerine énemli yardim saglayarak, bilgilerini
bir araya getirebilirler. Insan haklar1 hukukunun ve anayasa hukukunun
gelismesi konusunda aktif sekilde miizakereyi tesvik etmek {iizere {iye
tilkelerin igtihatlarmi ya da baska bir faydali bilgiyi internet sitemizde erisilir
kilabiliriz.

Inaniyorum ki insan haklarinin korunmasi igin boyle bir bolgesel
isbirligi, insan haklarinin etkili bi¢cimde korunmasi yoluyla Asyalilar igin
daha iyi bir gelecegin temelini atacak ve hukukun tistiinliigiiniin gelismesini

saglayacaktir.

Bu isbirligi sekli, bolgesel 6zellikleri yansitmalidir ve BM Insan Haklar1
Komisyonu ya da BM Miilteciler Yiiksek Komiserligi gibi evrensel insan

haklari sistemlerini tamamlayabilmetir.

Cok iyi bildiginiz {izere, Miisliimanlik, Konfiigyiisciilitk, Budizm,
Hinduizm ve Hiristiyanlik gibi pek cok farkli din Asya’da bir arada var
olmaktadirlar ve tarihi, kiiltiirel deneyim veya ekonomik, siyasi kalkinma
diizeyi, Asya'da tilkeden tilkeye ¢ok degisiklik gostermektedir.

Asya’nin biiyiik bir kita olmasina ve diger bolgelere kiyasla pek
¢cok heterojen parganin bir toplami olarak goriilebilmesine ragmen,
ben bunun sadece goreceli bir konu oldugunu diistiniiyorum. Bolge

icerisindeki ekonomik bagimsizlik artmakta ve bolgedeki tilkeler arasinda
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sosyal, kiiltiirel alisverisler nicelikte ve nitelikte onemli Ol¢iide gelisme

gostermektedir.

Ayrica, Asya tilkeleri arasinda halklarin ihlal edilemez haklarinin
korunmas: gerektigi yoniinde evrensel bir goriis birligi vardir. Eger
Asya tilkeleri bolgesel diizeyde insan haklarinin korunmas: ihtiyacina
iliskin mutabakata varabilir ve bu amacla somut bir eylem plan1 {izerinde
anlasabilirlerse, Asya toplumunun heterojen yonlerinin biiyiik bir sorun

teskil etmeyecegini diisiiniiyorum.

Zaman gelince, Asyalilarin hak ve ozgiirliiklerini gelistirmek {izere
Anayasa Mahkemeleri ve muadil kurumlar arasinda kalict isbirliginin ve
baglarin kurulmasindan sonra, bagkaboélgelerde var olan bolgesel insan haklar:

sistemlerine iliskin uluslararasi ¢alismalara ve miizakerelere baslayabiliriz.

Baslangicta Avrupa Insan Haklar1 Mahkemesi diizeyinde bir kurum
kuramayabiliriz. Ne var ki, ortak zeminlere dayali bir anlasmaya varmak ve
farkliliklarin neler oldugunu tespit etmek tizere uluslararasi seminerler ya da

calistaylar diizenlemekle baslayabiliriz.

Oncelikle insan haklarinin korunmasi agisindan her Asya iilkesinin
hangi alanlar iizerinde mutabik kaldigini gézden gecirebilir ve daha sonra,
insan haklarinin kapsamina ve ayni zamanda insan haklarini korumak iizere
tasarlanmis pek ¢ok farkli sisteme iliskin miizakeremizi giderek gelistirebiliriz.
Bu sekilde, bireyler ve toplum arasindaki uyum ile ilgili Asya degerlerinden
odiin vermek zorunda kalmadan insan haklarinin evrensel degerlerle tutarl

sekilde korunmasini temin edecek bir yol bulabiliriz.

Bubaglamda, kendi iilkelerinde demokrasiyi, hukukun iistiinliigiinii ve
insan haklarin1 korumus olan Anayasa Mahkemelerinin ve muadil kurumlarm
iiyeleri olarak bu siirece katilimin zaruri oldugunu diisiiniiyorum. Gergekten,
AAMB tiyeleri Asya’da hukukun {istiinliigtiniin tesisinde ve demokrasinin,

insan haklarinin korunmasinin gelismesinde énemli bir rol oynamislardir.

AAMB, su anda, sadece Kuzeydogu Asya ve Giineydogu Asya’y1
degil, ayn1 zamanda Giineybati Asya ve Orta Asya’daki biiyiik tilkeleri de
kapsamaktadir. Bu sebeple, bu Birligin Asya’da insan haklarinin korunmasi
i¢in uluslararasi igbirligini tesvik etmede biiyiik bir rol oynamasi gerekir.

Giineydogu Asya Milletler Birligi (ASEAN), ASEAN Hiikiimetler arast

Insan Haklar Komisyonu'nun (AHIHK) kurulusunun temelini atmis ve
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Komisyon'un usul ve esaslar1t Temmuz 2009'da kabul edilmistir. Komisyon'un
Asya bolgesinde daha etkili bir insan haklari sistemi olusturmada énemli bir

rol oynamasini bekliyoruz.

Gerek AAMB'nin gerekse AHIHK nin iiyeleri olan Tayland, Endonezya,
Malezya ve Filipinler énemli bir rol oynayabilirler. Ve Tiirkiye ve Rusya,
Avrupa Insan Haklart Mahkemesine iligkin tecriibelerini ve kazanimlarm

paylasabilirler.

Iyi bilinen bir goriis vardir: “Baslamak bitirmenin yarisidir.” Eger biz
AAMB’de Asya bolgesinde insan haklarimi korumaya yonelik calismalar ve
siki isbirligi yapmaya yonelik bir forum diizenlersek, tiim Asyalilarin temel
haklar1 daha tam olarak giivence altina alinabilir.

Ayrica, Asya’da insan haklarinin korunmasini hedefleyen uluslararasi
igbirliginin bu sekilde giiclendirilmesi bolgesel barisi saglayabilir. Gegen
ylizyilda, pek ¢ok Asya iilkesi savaslar ve ciddi insan haklari ihlalleri yasadi.
Bu kétii talihin altinda yatan asil sebeplerden biri, insan onuru ve haklarinin
ihmali oldu.

Asyalilarin insan haklarmi korumaya yonelik yapilan uluslararas:
isbirligi ve dayanismanin ge¢mis tecriibelerimizden ders almada doéniim
noktasi olacagini diisiiniiyorum. Insan haklari ihlaline iliskin gegmis
trajedileri tekrarlamamaliyiz. Avrupa deneyiminden, Avrupa Insan Haklari
Mahkemesinin faaliyetlerinin Avrupa’ya birligi getirdigini ve Avrupa
bolgesinde baris: giiclendirdigini 6grendik.

AAMB'nin bu 2. Kongresinin tarihte tam bir yeni sayfa agan degisim

i¢in 6nemli bir ivme olarak kaydedilmesini dilerim.

Umarim ki Kore Anayasa Mahkemesi, Asya’da yer alan Anayasa
Mahkemeleri arasindaki isbirliginin tesvik edilmesi ve evrensel anlamda insan
haklarina yonelik sayginin yeniden tasdik edilmesi ve ayrica Asyalilarin insan
haklarinin korunmasina yonelik ¢alismalarin ve miizakerelerin gelistirilmesi

hususunda 6nemli bir rol oynayabilir.

Giizelligi ve tarihi ile {inlii bir sehir olan Istanbul’da bu harika etkinlige
bagarili sekilde ev sahipligi yaptigi igin Tiirkiye Cumbhuriyeti Anayasa
Mahkemesine en derin minnetimi ifade etmek isterim.

Beni dinlediginiz i¢in tesekkiir ederim.






International Cooperation for Human Rights
Protection And Peace in Asia

Park Han-Chul
Chair of the World Conference on Constitutional Justice, President of the
Constitutional Court of Korea

Mr. President of the Turkish Constitutional Court and the AACC,
Honorable Presidents,
Chief Justices, Chairpersons,

Distinguished delegates,

It is my great pleasure that we have met again since the Inaugural
Congress in Seoul, in May 2012 to attend this 2nd Congress of the AACC in
Turkey.

Two years ago, the first Congress adopted the Seoul Declaration, where
we pledged to work together toward the advancement of democracy, rule of
law, and the promotion of human rights and freedom in Asia; to cooperate
in exploring a new system for constitutional justice and a standard for
constitutional interpretation that accord with the history, culture, spirit of the
times in the Asian region; and to make every effort to ensure human dignity
and happiness for all.

To date, the constitutional courts and other forms of institutions
exercising constitutional jurisdiction in Asia have been sharing their
experience and wisdom and exchanging information on constitutional law
and constitutional justice within the framework of the AACC. Now, it is time
that we seek a new and creative way to build on the existing achievements
and further the advancement of democracy, rule of law, and freedom and
rights of the Asian people. I believe that it is about time that we explore a way
to strengthen permanent ties and cooperation for that purpose.
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The Vienna Declaration adopted on June 25, 1993 following the World
Conference on Human Rights states on the universal respect for human rights
and the need for taking joint action or developing effective international
instruments for upholding such values, and the need to establish international

systems to promote and protect human rights.

Having experienced serious human rights violations during the Second
World War, the world has come to terms with the fact that the protection of
human rights at the international level is as much important as that at the

national level.

Judicial remedies should be available to those who have had their rights
violated. Otherwise, human rights would exist only in textbooks, without any
normative force.

Yet, the judgment of a national constitutional court or an equivalent
institutioncan only play a limited role, given the limited scope of its
jurisdiction. And this is where international partnership comes into play.
National borders should not serve as obstacles, particularly in issues involving
universal respect for human rights, such as crimes against humanity. These

are universal matters we have to share in common.

In order to affirm the enhancement of universal respect for human
rights and make sure that human rights violations against humanity are
restrained and victims are given access to legal remedies at the regional
level, the constitutional courts and equivalent institutions in Asia
have to strengthen international cooperation. By engaging in constant
dialogues, we will be able to take the human rights situation in Asia
to the next level and expand common understanding on human rights,
democracy, and the rule of law. This way, we can guarantee a better life

for all Asians.

In fact, the achievements of the European Court of Human Rights
established in 1959 are a good testament to the power of regional cooperation
in protecting human rights. The protection of human rights at the international

level has proved to be more effective.

In other key regions, there are already a number of active regional
systems, such as the Inter-American Court of Human Rights and the African
Court on Human and Peoples’ Rights.
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Asia, in which we live, is the largest and most populous continent with
the most active industrial output, and by 2020, it is expected to turn into a huge
market, larger than the European Union. The intra-regional trade and investment

are also growing, making Asian economies more closely inter-connected.

Given such status and growth potential of Asia, I believe we should
strengthen substantial cooperation between constitutional courts and
equivalent institutions even further to protect human rights within the region.

So I propose that we establish a permanent channel for communication
among the AACC’s members. I hope that, this way, we could share each
country’s important rulings and new, important ideas for human rights and
constitutions, even in between Congresses.

The members of the Association could share their experience of
handling similar cases or issues and bring together their wisdom, providing
substantial assistance to each other. We could also make the members’ case
laws or other useful information available on the website to promote active
debate on the development of human rights law and constitutional law.

I believe that such regional cooperation for human rights protection
will enable the advancement of the rule of law and lay the foundation for a
better future for Asians through effective human rights protection.

This form of cooperation should reflect the regional characteristics,
and it can complement the universal human rights systems, such as the UN
Human Rights Commission or UN High Commissioner for Refugees.

As you are well aware, many different religions such as Muslim,
Confucianism, Buddhism, Hinduism and Christianity coexist in Asia, and
the historical, cultural experience or level of economic, political development
vary greatly from country to country in Asia.

Although it is true that Asia is a huge continent and may appear to be
a sum of many heterogeneous parts compared to other regions, I think this
is just a relative matter. The economic interdependence within the region is
growing, and the social, cultural exchanges between countries in the region
are dramatically increasing in size and quality.

Also, there exists a universal consensus among Asian countries that
people’s inviolable rights should be protected. If Asian countries can reach
a shared understanding on the need for human rights protection at the
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regional level and agree on a concrete plan of action to that end, I think the
heterogeneous aspects of the Asian society will not serve as a big problem.

In due time, we could begin international studies and discussions
on regional human rights systems that exist in other regions, upon the
foundation of permanent cooperation and ties between constitutional courts
and equivalent institutions to promote freedom and rights of Asians.

We may not be able to launch an institution that matches the level of the
European Court of Human Rights from the beginning. We can start, however,
by holding international seminars or workshops to reach an agreement based

on common grounds and identify what the differences are.

We can first look into what areas each Asian country can agree on in
terms of human rights protection, and then gradually broaden our discussion
on the scope of human rights as well as on many different systems designed
to protect human rights. In this way, we may come up with a way to provide
human rights protection consistent with universal values without having to

sacrifice the Asian values of harmony between individuals and society.

In this context, I think it is imperative to participate in the process
as members of constitutional courts and equivalent institutions that have
protected democracy, rule of law, and human rights in their own countries.
Indeed, the members of the AACC have played a crucial role in the
advancement of democracy, protection of human rights, and the establishment

of the rule of law in Asia.

The AACC, at present, involves not just Northeast Asia and Southeast
Asia, but also the major countries in Southwest Asia and Middle Asia. For this
reason, this Association should play a huge role in promoting international

cooperation for the protection of human rights in Asia.

In the Association of Southeast Asian Nations, or ASEAN, there are
the Terms of Reference on human rights adopted in July 2009, which has
laid the foundation for the establishment of the ASEAN Intergovernmental
Commission on Human Rights (AICHR). We expect the Commission to
play an important role in creating a more effective human rights system in

the Asian region.

Thailand, Indonesia, Malaysia and the Philippines, which are members
of both the AACC and the AICHR, could play a key role. And Turkey and
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Russia may share their experience and achievements of the European Court
of Human Rights.

There is a well-known dictum: “Well begun is half done.” If we at the
AACC arrange a forum for substantive cooperation and studies to protect
human rights in the Asian region, fundamental rights of all Asians could be
guaranteed more thoroughly.

Furthermore, such strengthening of international cooperation aimed at
human rights protection in Asia can ensure regional peace. In the last century,
many Asian countries experienced wars and serious human rights violations.
One of the main reasons for this misfortune lied in the neglect of human
dignity and rights.

I think international cooperation and solidarity to protect human rights
of Asians will be a turning point in learning lessons from our past experiences.
We should not repeat the past tragedies of human rights violation. We have
learned from the European experience that activities of the European Court of
Human Rights have brought the European Union together and strengthened
peace in the European region.

I wish that this 2nd Congress of the AACC could be recorded as a

critical momentum for change that opens up a whole new page in history.

I hope that the Constitutional Court of Korea may play a key role in
promoting cooperation among constitutional courts in Asia and reaffirming
the universal respect for human rights, and also in promoting studies and
discussions for protecting the human rights of Asians.

I'would like to express my deep gratitude to the Turkish Constitutional
Court for successfully hosting this magnificent event in Istanbul, a city well-
known for its beauty and history.

Thank you for your attention.
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