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. SUBJECT OF APPLICATON

1.The applicant asserted that the right to life ane tight to a healthy life were
violated on the ground that diagnosis as regarelslitease of his father was not made in time
and that a criminal case could not be filed ondbetor which he asserted to have given rise
to a delay in his treatment as no permission feestigation was granted on the doctor
although he filed a complaint to the Prosecutoffe@

II. APPLICATION PROCESS

2.The application was lodged by the applicant throtigh2nd Administrative Court
of Bursa on 25/4/2013. In the preliminary examorain terms of administrative aspects, it
has been determined that there is no situatiomgeept the submission of the application to
the Commission.

3.1t was decided by the Second Commission of thet Sextion on 28/11/2013 that
the examination of admissibility be conducted bg tection and the file be sent to the
Section.

[11. FACTSAND CASES
A. Facts

4.As expressed in the application form and the ammekereof, the facts are
summarized as follows:

5. The father of the applicant, Mehmet ARTUC becarherl21/9/2011 and applied
to the Emergency Room of Bursgevket Yilmaz Training and Research Hospital at
approximately 18.00. In the examination of the guatiby Dr. N. C. who was on duty in the
emergency room, a yellow spot of 1 cm2 was obseovethe rectal area, a pain killer needle
was applied on the patient as he suffered a lottlagatient was discharged by stating that
an appointment needed to be made from the genegdry polyclinic.
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6. The applicant was able to make an appointmentifosibk father from the surgery
polyclinic for the date of 23/9/2011 which was Zglafter. In the examination of the patient
by Dr. S. S. who was on duty in the polyclinic dwstdate, it was observed that there was a
darkened area of approximately 40 cm2 on the hip gfahis body and upon understanding
that his state was critical, the patient was takémoperation at approximately 13.00.

7. The applicant's father for whom the diagnosis ofirAeer Gangrene was made
could not be saved although he went through mamyations after his first operation and
died on the date of 18/1/2012 approximately 4 merdfier the date on which the first
diagnosis was made.

8. The applicant applied to the Chief Public ProsetsitOffice of Bursa (Prosecutor's
Office) on the date of 6/7/2012 and asserted tmatNDC. who was on duty in the emergency
room on the date of the incident gave rise to aydel the treatment.

9. The Prosecutor's Office requested, through it¢edetlated 10/7/2012 and
numbered 2012/41574, from the Governor's Officd8ofsa that an examination be carried
out on Dr. N. C. who was working &evket Yilmaz Training and Research Hospital as
regards the crimes of misuse of duty and giving rie involuntary manslaughter in
accordance with articles 3 and 6 of the Code orTtia of Public Servants and other Public
Officials dated 2/12/1999 and numbered 4483 anttlieadecision on whether a permission
for investigation would be granted or not be serthe Prosecutor's Office.

10. The Directorate of Provincial Administrative Boaofl the Governor's Office of
Bursa assigned, through its letter dated 19/7/200@Pnumbered 172-9924, the Deputy Chief
Doctor of Bursa Ziubeyde Hanim Maternity HospitalHS in order to prepare a preliminary
examination report. The investigator S. H. tookesteents of the applicant Nail ARTUC, the
general surgery specialist Dr. S. S. and Dr. Naliut whom the complaint was filed in this
context and prepared a preliminary examination mepg also making a research on the
disease by himself/herself. In the preliminary eketion report, it was explained ."that the
patient was examined, treated and referred to tblgqtinic, the course of the disease was
explained and it was rarely observed and it waatalfdisease .." and it was stated that no
permission for investigation needed to be grantethe doctor.

11. The Directorate of Provincial Administrative Boaofl the Governor's Office of
Bursa decided that no permission for investigatiengranted in line with the preliminary
examination report through its decision dated 2982 and numbered D.2012-498-01-
02/109.

12.Upon the opposition of the applicant against thkiscision, The Regional
Administrative Court of Bursa (Court), through dscision dated 13/11/2012 and numbered
M.2012/444, D.2012/460, decided on the admissioth@fopposition on the ground."that
compliance with the legislation was not observedhm decision of the authorized instance
delivered on the basis of the preliminary examworatreport prepared based on deficient
examination without performing the relevant evaloas while whether the procedures
performed by Dr. N. C. were performed in line witte requirements of the science of
medicine or not needed to be evaluated followingeort to be received from impartial
experts to be selected from the specialists of siligect although it was stated in the
preliminary examination report that the patient wasamined, treated and referred to the
polyclinic, that the course of the disease wasa®rpl and that it was rarely observed and it
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was a fatal disease and the decision which is thgest of the opposition was formed based
on this report .. and returned the file to the Governor's Office Rifrsa in order for a
decision to be delivered again.

13. Through the letter of the Directorate of Provihchaministrative Board of the
Governor's Office of Bursa dated 4/12/2012, S. Hswassigned to prepare a preliminary
examination report again.

14. By considering the deficiencies specified in theeidion of the court, an expert
opinion (through 7 questions asked as regards rthiglant) was received from a panel
composed of 3 lecturers working at the DepartmeasftsGeneral Surgery, Emergency
Medicine and Urology of Uluda University so as to evaluate whether the procedure
performed by Dr. N. C. were performed in accordanitk the requirements of the science of
medicine or not, the statements of the relevanividdals were included and a new
preliminary examination report was prepared.

15. The Directorate of Provincial Administrative Boaofl the Governor's Office of
Bursa examined the preliminary examination repord @ecided that no permission for
investigation be granted through its decision ddi@d/2013 and numbered D.2013-498-01-
02/08 in line with the report.

16. The opposition filed against this decision wasyissed, through the decision of
the Court dated 12/3/2013 and numbered M.2013/82Q01I3/148, on the ground that."it
does not have the quality and sufficiency that mtuire an investigation to be carried out
by the Chief Public Prosecutor's Office due todheged action..".

17. The aforementioned decision was notified to thaliegant on the date of 9/4/2013
and an individual application was lodged to the €vational Court within due period.

B. Redevant Law

18. Subparagraph (e) of paragraph one and the lastjiagta of article 3 of the Code
numbered 4483 with the heading"@futhorities that are authorized to grant permasl are
as follows:

"The authority to grant permission for investigatio

b) Governor on the public servants and other pubffiials working in the province and
central district,

19.Paragraph three of article 5 of the Code number®B 4with the heading of
"Preliminary examinationis as follows:

"While a preliminary examination can be performectibe authority that is authorized to
grant permission itself, it can also be made topeeformed through one or more of the
inspection personnel to be assigned by it or onenore of the public servants and public
officials who are superior than the one on whom dkRemination is performed. It shall be
essential that those who will perform an examiratie determined from inside the public
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institution or organization under which the authgrthat is authorized to grant permission is
affiliated. Depending on the quality of the workistauthority can also request from the
relevant institution that the aforementioned exation be made to be performed through the
personnel of a public institution or organizatiorhe fulfilment of this request shall depend
on the discretion of the relevant institution.”

20.27. Article 6 of the Code numbered 4483 with thadweg of "The authority of
those who perform preliminary examination and rep@ as follows:

"An individual or individuals who are assigned witkeliminary examination shall have
all the authorities of the inspectors of the minisind the authority which assign them, can
undertake due action according to the Code of GrahiProcedure as for the matters for
which there is no provision in this Code; shallleot necessary information and documents
within their authorities by also taking statemehthoe public servant or other public official
on whom the examination is performed, prepare anewhich includes their views and
present the situation to the authority that is awtked to grant permission. If the preliminary
examination is performed by more than one persaffierdnt views shall be separately
specified in the report together with their justiftions.

The authority shall decide to grant or not to grgetrmission for investigation depending
on this report. It shall be compulsory to showifigstions in these decisions.”

21.Paragraph (1) of article 13 of the Code of Admnaiste Procedure dated 6/1/1982
and numbered 2577 with the headingDirectly filing a full remedy actionfs as follows:

"Those whose rights are violated due to adminigteatactions need to request the
fulfillment of the rights thereof by applying toetlmelated administration within one year
following the date on which they are informed alihese procedures upon the notification or
in any other way and within five years following tthate of the action in any case before they
file an administrative case. In the event that ¢hesquests are partly or fully dismissed, a
case can be filed within the period starting frtime date following the notification of the
action about this matter or, if no response is jued about the request within sixty days,
following the date on which the period for respoagpires."

22.Article 49 of the Turkish Code of Obligations dateld1/2011 and numbered 6098
with the heading of Responsibility which regulates obligation relations arising frdort
actions is as follows:

"Those who incur damages on others as a resultegfigent and illegal acts shall be
responsible for compensating for such damages.

Even though in case of absence of a rule of law ghahibits damaging acts, those who
intentionally harm others as a result of unethidakeds and actions shall be responsible for
compensating for such acts."

23.Article 74 of the Code numbered 6098 which reguldtes relation of obligation
relations arising from tort actions with the Crimalil.aw is as follows:

"As the judge decides on the fault of the damagarty, on whether or not the latter has
a discerning power or whatsoever, s/he shall neitbe bound by the provisions on
responsibility of the criminal law nor shall s/he bound by the acquittal decision as ruled by
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the criminal judge. Similarly, the decision of ttréminal judge concerning the evaluation of
the fault and establishment of the damage shalbediinding on the judge of common law."

24.The decision of the Assembly of Civil Chamberstd Supreme Court of Appeals
dated 13/4/2011 and numbered M.2010/13-717, D.2@B1is as follows:

Qualifying the physical facts relied upon in a casderms of legal aspects and finding
and implementing the legal provisions to be applieddirectly the duty of the judge in
accordance with article 76 of the Code of Civil Bedure. The plaintiff requested material
and spiritual damages by asserting that s/he wdigeth to go through an operation again as
a foreign body was left in the area of operatioredo the operation performed by the
defendant doctor.The basis of the case is the contract of agency and it is based on the
breach of responsibility of care. ( The Code of Obligations - 386-390f)an agent is not
responsible for the failure to obtain the outcome that s’he has headed towards while dealing
with an assignment which is the subject of his’her duty, she shall be responsible for the
damages arising out of the fact that the effort that s’lhe has exhorted, the procedures,
actions and behaviors that s’/he has performed in order to achieve this outcome are not
diligent. The responsibility of an agent shall be generally based on the rules as regards the
responsibility of an employee. An agent shall be obliged to act diligently just as an employee
and be responsible for higher slightest negligence (The Code of Obligations, article 321/1)
For thisreason, all the negligences, even if they are dlight, of a doctor within hig/her field of
profession should be accepted as an element of responsibility. A doctor shall be obliged to
fulfill all professional conditions, to determinbet status of the patient in terms of medical
aspects in time and without delay, to take the omeasrequired by the concrete case in a
complete way, to determine and apply the appropriaséatment without delay in order to
ensure that his/her patient is not damaged. In saskich give rise to hesitation even if at
minimum level, s/he shall be obliged to make redess to eliminate this hesitation of his/hers
and to also take protective measures. While makingglection among various treatment
methods, by considering the characteristics of pla¢éient and the illness, attitudes and
behaviors that will put him/her at risk should beoaled and the safest method should be
selected. Indeed, a client (patient) shall have iigbt to expect from the agent who is a
doctor that performs a professional job to showilgyent care and attention in all stages of
treatment. An agent who fails to show necessargetite should be considered not to have
duly executed the agency in accordance with theigian of article 394/1 of the Code of
Obligations. If the outcome does not change inespf acting in accordance with the
requirements and rules of medicine, the doctor kEhoat be held responsible.

25.The decision of the Assembly of Civil Chambers lo¢ tSupreme Court dated
1/2/2012 and numbered M.2011/4-592, D.2012/25 tsl&sws:

"The case is related to a request for compensdtiaged on the claim that the sponsor
died as a result of a wrong treatment. The dispaoncentrated on the point of whether the
hostility in the current action for compensatioledi because of the act of the doctor who is a
public official can be directed towards the dodtoiquestion or not.

The plaintiff party filed the current action for mpensation with the claim that during
his/her duty the defendant doctor did not intervéreepatient who was their sponsor although
she was bleeding and in an emergency situatiortlaaids/he took care of another patient who
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had ectopic pregnancy, that thus s/he resultedhin death of the sponsor due to his/her
carelessness and imprudence and by showing therdastadversary.

The hostility in the current case rests with thenadstration, not the public official as
the personal negligence of the defendant outsisiadri duty was not brought forward, the act
was performed during the duty and is related todhty even if it was based on carelessness
and imprudence and has a quality of service defdwtn, it is necessary to file a case against
the administration and to also direct hostility tands the administration. The dismissal by the
Court of the case filed by showing the defendacta¥aas adversary because of the absence
of hostility complies with the law.

26.The decision of the 13th Civil Chamber of the SapgeCourt of Appeals dated
16/2/2012 and numbered M.2011/19947, D.2012/3093% i®llows:

"... The contract of agency constitutes the bagith® case depending on the allegation
and admission in the case and is based on the brefcesponsibility of care (The Code of
Obligations 386-390). If an agent is not resporesifdr the failure to obtain the outcome that
s/he has headed towards while dealing with an assent which is the subject of his/her duty,
s/he shall be responsible for the damages arisimgod the fact that the effort that s/he has
exhorted, the procedures, actions and behaviors ¢ has performed in order to achieve
this outcome are not diligent. The responsibilifyan agent shall be generally based on the
rules as regards the responsibility of an emplof#ee Code of Obligations art. 290/2). An
agent shall be obliged to act diligently just as employee and be responsible for his/her
slight negligence (The Code of Obligations art. /321For this reason, all the negligences,
even if they are slight, of a doctor who has austahs an agent within his/her field of
profession should be accepted as an element diehisésponsibility. A doctor shall be
obliged to fulfill all professional conditions, ttetermine the status of the patient in terms of
medical aspects in time, without delay, to takeni@asures required by the concrete case in a
complete way, to determine and apply the approeriaéatment method without delay in
order to ensure that his/her patient is not damadedases which give rise to hesitation even
if at minimum level, s/he shall be obliged to medsearches to eliminate this hesitation and
to also take protective measures. While making efgpence among various treatment
methods, s/he should consider the characteristidissher patient and his/her illness, avoid
attitudes and behaviors that will put him/her agk;i the safest method should be selected.
Indeed, a patient shall have the right to expectafety from his/her doctor who is a member
of profession that undertakes to perform his/heratment to show a diligent care and
attention required by his/her profession in all gga of treatment, to inform him/her on
dangers related to his/her physical and mental tealAn agent who fails to show necessary
diligence should be considered not to have dulguwee the agency in accordance with the
provision of article 394/1 of the Code of Obligatso If the outcome does not change in spite
of acting in accordance with the requirements anlés of medicine, the doctor should not be
held responsible..."

27.The decision of the 13th Civil Chamber of the SupmeCourt dated 7/10/2008 and
numbered M.2008/11477, D.2008/11825 is as follows:

It is understood that the plaintiffs filed a complabefore the Public Prosecutor's Office
due to the incident which is the subject of theecédthough a civil judge shall not be bound
by an acquittal decision ruled at a criminal cowtcording to article 53 of the Code of
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Obligations, s/he shall be bound by the verdictafviction to be ruled and the determined
physical facts. In this case, while it is necegdar the court to wait for the outcome of the
preliminary investigation or the outcome of themanal case if a case is filed and to issue a
decision which complies with the emerging outcothe,rendering of a verdict in writing
through incomplete examination is contrary to thegedure and law and requires reversal.

IV.EXAMINATION AND JUSTIFICATION

28.The individual application of the applicant date&/422013 and numbered
2013/2839 was examined during the session helthdgdurt on 3/4/2014 and the following
were ordered and adjudged:

A. Claimsof the Applicant

29.The applicant asserted that the right to life amel tight to health enshrined in
articles 17 and 56 of the Constitution were vialasad filed a request for compensation by
stating that he filed a complaint about Dr. N. Chongave rise to a delay in treatment by
specifying that he applied to the Emergency RoonBuisaSevket Yilmaz Training and
Research Hospital for the treatment of his fathleo wecame ill, that Dr. N. C. applied a pain
killer needle and discharged his father withoutergag the opinion of the general surgery
specialist although s/he was on duty at the hdgpitat the diagnosis of Fournier Gangrene
was made on his father at the general surgery jiky¢o which they applied two days later
and he was immediately taken into operation, tleadibd following a series of operations and
that however a permission for investigation wasgranted on the relevant doctor as regards
the crimes of misuse of duty and giving rise toolwmtary manslaughter.

B. Evaluation

30.1In the application, it was asserted that the rigHife regulated in article 17 of the
Constitution as well as the right to health regedatin article 56 were violated. The
Constitutional Court is not bound by the legal tficgltion of the facts made by the applicant.
The complaints of the applicant have been examimedrms of the right to life regulated in
article 17 of the Constitution.

31. Article 17 with the headingf "Inviolability and material and spiritual exigtee of
the individual'of the Constitution is as follows

"Everyone has the right to life and the right to e and improve their material
and spiritual existencé.

32.The right to life and the right to protect and imype his/her material and spiritual
existence of an individual are among the rightsciwhare closely tied, inalienable and
indispensable and the state has positive and wedatbilities about this subject. The state, as
a negative liability, has the liability not to temate the life of any individual within its
jurisdiction intentionally and in contrary to thew and, as a positive liability, has the liability
to protect the right to life of all individuals Wi its jurisdiction against the risks arising out
of the actions of public institutions, other indluals and the individual himself/herself (App.
No: 2012/752, 17/9/2013, § 50-51).
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33.According to the basic approach that the Constinati Court has embraced in
terms of the positive liabilities which the stashwithin the scope of the right to life, in the
incidents of death which occur under the conditisgch can require the responsibility of
the state, article 17 of the Constitution imposke state the duty of taking effective
administrative and judicial measures which will @mesthat the legal and administrative
framework that is formed in this matter is duly bgqb in order to protect the individuals
whose life is in danger and that the violationseggards this right are stopped and punished
by making use of all available facilities. ThisHdibty is valid for all types of activities, public
or not, in which the right to life can be in dan@app. No: 2012/752, 17/9/2013, § 52).

34.The positive liability in question also covers teivities carried out in the field of
health. As a matter of fact, it is provided in @gi56 of the Constitution that everyone has the
right to live in a healthy and balanced environmehat the stateekclusively plans and
regulates the health institutions in order to eresuhat everyone leads a physically and

mentally healthy life ".and carries out this duty by benefiting from asgpervising the
public and private health and social institutions.

35. The State is obliged to regulate health serviedsether they are provided by
public or private health institutions, in a way wiiwill ensure that necessary measures can
be taken in order to protect the lives of patidfds the judgments of the ECtHR in the same
vein, seeCalvelli and Ciglio v. Italy App. No: 32967/96, 17/1/2002, § 49¢vim Gungor v.
Turkey App. No. 75173/01, 14/4/2009).

36.The positive liabilities that the state has wittiee right to life have also a
procedural aspect. Within the framework of thisgaaural liability, the state is obliged to
carry out an effective official investigation whican ensure that those who are responsible
for each incident of death which is not natural determined and punished, if necessary.
The main aim of this type of investigation is tcagantee the effective implementation of the
law that protects the right to life and, in theid®nts in which public officials or institutions
are involved, to ensure that they are accountatpénat the deaths which occur under their
responsibility (App. No: 2012/752, 17/9/2013, §.54)

37.1t is necessary to determine the type of investgatrequired by procedural
liability in an incident depending on whether trabllities as regards the essence of the right
to life require a criminal sanction or not. Accargito this, as in other deaths which generally
occur by way of negligence, in the incidents oftdeshich are asserted to have occurred as a
result of medical negligence, the positive liagiliowards the establishment of an effective
judicial systeridoes not necessarily require the filing of a ¢niah case in each incident. It
can be sufficient that civil, administrative andggp disciplinary legal remedies are open to
victims (App. No: 2012/752, 17/9/2013, § 59, foe tjudgments of the ECtHR in the same
vein, see/o v. France [BD], 53924/Q®/7/2004, § 90Calvelli and Ciglio v. Italy 32967/96,
17/1/2002, § 51).

38.Such an acceptance does not mean that the critnwvedtigations carried out in
such incidents cannot be evaluated by the Constiait Court. However, as a principle, the
main legal remedy in terms of complaints as regamédgical negligences is the remedy of
civil or administrative action for compensation lte proceeded so as to determine legal
responsibility (for the judgments of the ECtHR hetsame vein, sd€arakoca v. Turkey
App. No: 46156/11, 21/5/2013).
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39. In this context, given the conditions of the irendl which is the subject of the
application, the applicant's father who went to hbspital for treatment on 21/9/2011 for the
first time went through his first operation two ddgter on 23/9/2011, then his treatment was
proceeded, but he died on 18/1/2012 although he themugh many operations. Thereupon,
the applicant applied to the Chief Public ProsecsitOffice of Bursa on the date of 6/7/2012
and asserted that Dr. N. C. who was on duty irethergency room on the date of 21/9/2011
gave rise to a delay in the treatment by not reégithe opinion of the general surgery
specialist immediately after the examination.

40. In terms of the complaints asserted in the apfdinaas regards the criminal
investigation, the procedural aspect of the pasitiabilities which the state has to fulfill
within the scope of the right to life regulatedarticle 17 of the Constitution requires the
performance of an independent investigation whitdwa for the revelation of all aspects of
the incident of death that occurred and the detatiun of individuals who are responsible
(App. No: 2013/841, 23/1/2014, § 94). In order hsw@e the effectiveness and sufficiency of
the investigation, the investigation authoritieswdld actex officioand all evidence which can
shed light on the incident of death, allow for thetermination of those who are responsible
should be collected (App. No: 2012/752, 17/9/2®L87).

41.In the incident which is the subject of the apgtiion, it is observed that an
investigation was immediately initiated by the QGhiRublic Prosecutor's Office of Bursa
(Prosecutor's Office) upon a complaint filed appmately 6 months after the date on which
the father of the applicant lost his life, thaivits requested three days after the opening of the
investigation from the Governor's Office of Bursattan examination be carried out on Dr.
N. C. who was working a$evket Yilmaz Training and Research Hospital as risydhe
crimes of misuse of duty and giving rise to invaang manslaughter in accordance with the
Code numbered 4483 and that the decision on whatlpermission for investigation would
be granted or not be sent to the Prosecutor'seffic

42.The Governor's Office of Bursa decided that nonpesion be granted for
investigation on the doctor in question based enpifeliminary examination report prepared
by a doctor who was appointed as investigator firckvthe statements of the doctor who was
the general surgery specialist that performed itise dperation and of Dr. N. C. on whom the
complaint was filed were also included), upon apasition filed against this decision, the
Regional Administrative Court of Bursa decided be admission of the opposition on the
ground .. that compliance with the legislation was notselved in the decision of the
authorized instance delivered on the basis of tleirpinary examination report prepared
based on deficient examination without performimg televant evaluations while whether the
procedures performed by Dr. N. C. were performedine with the requirements of the
science of medicine or not needed to be evaluaikaing a report to be received from
impartial experts to be selected from the spedlis the subject although it was stated that
the patient was examined, treated and referredhéopolyclinic, that the course of the disease
was explained and that it was rarely observed anwas a fatal disease and the decision
which is the subject of the opposition was formaskl on this report ..

43. Following this decision, in the second prelimingygamination report which was
prepared for the second time by the doctor assigseidvestigator based on the opinions of
the lecturers of the Departments of General Surdgényergency Medicine and Urology of
Uludag University, it was expressed on which grounds aasjbility would not be attributed
to the doctor in question in terms of medical aspecd that it was deducted and concluded
that no permission be granted for investigatiom accordance with this report, it was
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decided by the Governor's Office of Bursa that aorpssion be granted for investigation on
the ground that.. that the cases whose diagnosis was delayedwwgek to 10 days were
identified as delayed cases according to the exgtlans of the expert panel, that Mehmet
ARTUC who applied with a complaint of pain on tineson 21/9/2011 ... had a complaint of
pain, that it is possible that his physical exanioa was considered to be normal, but it may
clinically progress towards Fornier's Gangrene viitliwo days and become stablé..In
this decision which was delivered by the GovernOffice of Bursa, it is understood that the
deficiency touched upon by the Regional AdminisietCourt of Bursa in the decision as
regards the acceptance of the opposition filedrafjahe first decision was eliminated and
that how the incident occurred and whether thevegie doctor had a role in the failure to
perform early diagnosis of the disease and thehdehich occurred were put forth in detail
under 7 questions. The opposition filed by the @ppk against this decision was dismissed
by the Regional Administrative Court of Bursa.

44. When the process as regards the criminal invegiigés examined, it is seen that
upon the complaint of the applicant the preliminexgmination was immediately initiated by
the Prosecutor's Office on the doctor who was adito be responsible for the death which
occurred as regards the crimes of misuse of dulyganng rise to involuntary manslaughter,
that thereafter in accordance with the provisionhe Code numbered 4483 the investigation
file was sent to the Governor's Office of Bursaattmo permission was granted for
investigation on the basis of the preliminary exaation report which was prepared by the
doctors who were working at a different institutioom the health institution of the doctor on
whom the complaint was filed and which technicakplained on which grounds the doctor
in question did not have any responsibility, tHa tpplicant opposed against the decision
(through the justifications he also included in timelividual application form that he
submitted to the Constitutional Court), that howethee Regional Administrative Court of
Bursa dismissed the opposition filed against th@stten of the authorized instance as regards
the fact that no permission was granted for ingesitbon on the ground that the action alleged
to those concerned did not have a quality whicluireq the performance of an investigation
on them according to the preliminary examinatigomoré and the documents annexed thereto,
that in this way the applicant could be involvedhe process of investigation in a way which
could ensure the transparency of the investigatmhprotect his legitimate interests. When
the provisions of the Code numbered 4483 as redhedissue are taken into account, there is
no deficiency which will reveal that the performiagiestigation is insufficient or no negligent
behavior that can be charged on the officials wdroied out the investigation.

45.In such incidents, the aim of criminal investigasowhich are executed is to
ensure that the provisions of the legislation wipabtects the right to life are implemented in
an effective way and that those who are responsibéy, in the incident which occur are
brought before justice in order for their respoilgies to be determined. This is not a
conclusive liability, but a liability to use appmigite means (App. No. 2012/752, 17/9/2013, 8
56). At the end of an investigation carried outr@gards the incidents of death which are
claimed to occur as a result of medical negligenttesye is not necessarily an obligation to
determine the criminal responsibility of any persdhe fact that article 17 of the Constitution
grants applicants the right to make third persdhe @octor in the incident which is the
subject of the application) tried or punished doetcertain crime (the crime of misuse of
duty and giving rise to involuntary manslaughtepesl not mean that a liability to conclude
all trials with a conviction or a certain crimirggntence is imposed.

46.1f a violation as regards the right to life is pasin terms of the claims that the
liability to protect life was violated through tli@lure to make correct diagnosis in time and
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to apply the required treatment as asserted impipdication, the elimination of this violation

is primarily under the liability of administrativeuthorities and the courts of instance (App.
No: 2013/2075, 4/12/2013, 8§ 75). While the applicBled a request for the opening of a
criminal investigation by filing a criminal compitaion the doctor which he claimed to have
negligence in the incident, it is seen that no llegaedy has been resorted to as regards the
administrative and legal responsibilities of thectdo or the hospital. Given the
aforementioned case-law of the Supreme Court ofeA|sp(8 24-27) on the issue, remedies
for compensation of the losses inflicted also agjdime actions and negligences which do not
constitute a crime in accordance with criminal &deave been regulated before
administrative and civil courts in relation to theéministration or persons based on negligence
and even absolute liability in accordance with df@ementioned provisions (8 21-23) of the
Code numbered 2577 and the Code numbered 6098 diegern the person towards whom
hostility will be directed (App. No: 2013/2075, 2/2013, 8§ 74).

47.Also for the applicant who applied to the relevdagal remedy for the
determination of criminal responsibility, but falléo obtain a result in the incident which is
the subject of the application, there are oppotiemiof resorting to the aforementioned legal
and administrative remedies. For this reasormgaitnot be mentioned that all of the
administrative and legal remedies prescribed in & for the procedure, action or
negligence which was claimed to have caused théatwa in terms of the medical
intervention performed had been exhausted beferenthividual application was lodged.

48.Due to the reasons explained, it should be dedidaiithe claims that the right to
life was violated through the failure to provideetlBervice of treatment in a timely and
sufficient manner are inadmissible due to the fiett 'legal remedies have not been
exhaustet

V. JUDGMENT
In the light of the reasons explained: it WHSANIMOUSLY decided on 3/4/2014

A. That the complaints of the applicant be examinétimthe scope of article 17 of
the Constitution,

B. That the claims that the right to life was violated through the failure to provide the service
of treatment in a timely and sufficient manner ARE INADMISSIBLE due to the fact that "legal
remedies have not been exhausted",

C. That the trial expenses be charged on the applican
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11



Application Number : 2013/2839
Date of Decision : 3/4/2014

Member
Erdal TERCAN

Member
Zuhti ARSLAN

12



