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FOREWORD

The individual application remedy provided individuals with
a domestic safeguard at the highest level against public actions or
omissions intruding fundamental rights and freedoms. Individuals
have gained direct access to the Turkish Constitutional Court, and that
in turn increased the human rights awareness among the mass public.
The individual application also prompted the development of the human
rights jurisprudence within the Turkish legal system.

The individual application proved to be an effective remedy in
protecting rights and freedoms thanks to the rights-based approach
adopted by the Constitutional Court. In the course of individual
application, the Constitutional Court has addressed many legal issues
arising in the context of human rights law as well as certain chronicle
problems such as lengthy trials.

Despite the relatively short time period, the Constitutional Court has
built considerable case-law since the individual application started to
operate in 2012. This volume of the book includes selected admissibility
decisions and judgments rendered by the Constitutional Court in 2017
within the scope of individual application. These judgments, many
of which attracted high public attention as well, bear significance with
regards to the development of case-law.

Sincerely wishing that this book will contribute to upholding the rule
of law and protecting rights and liberties of individuals.

Prof. Dr. Zithtit ARSLAN
President of the Constitutional Court






INTRODUCTION

This book covers selected inadmissibility decisions and judgments
which are capable of providing an insight into the case-law established
in 2017 by the Plenary and Sections of the Turkish Constitutional Court
through the individual application mechanism. In the selection of the
decisions and judgments, several factors such as their contribution to the
development of the Court’s case-law, their capacity to serve as a precedent
judgment in similar cases as well as the public interest that they attract are
taken into consideration.

The book includes two chapters: chapter one is comprised of
inadmissibility decisions and chapter two is of judgments where the
Constitutional Court deals with the merits of the case following its
examination on the admissibility. The inadmissibility decisions are
outlined in chronological order whereas the judgments are primarily
classified relying on the sequence of the Constitutional provisions where
relevant fundamental rights and freedoms are enshrined. Subsequently,
the judgments on each fundamental right or freedom are given
chronologically.

As concerns the translation process, it should be noted that the whole
text has not been translated. First, an introductory section where the facts
of the relevant case are summarized is provided. In this section, the range
of paragraph numbers in square brackets are representing the original
paragraph numbers of the judgment. Following general information as
to the facts of the case, a full translation of the remaining text with the
same paragraph numbers of the original judgment is provided. This
fully-translated section where the Constitutional Court’s assessments
and conclusions are laid down begins with the title “Examination and
Grounds”.

By adopting such method whereby not the full text but mainly
the legal limb of the judgment is translated, it is intended to present and
introduce the Constitutional Court’s case-law and assessments in a much
focused and practical manner. The decisions and judgments included
herein are the ones which particularly embody the unprecedented case-
law of the Constitutional Court.
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Judgements rendered through individual application mechanism
may contain assessments as to complaints raised under several rights
and freedoms (assessments, in the same judgments, as to the complaints
of alleged violations of the right to a fair trial as well as the freedom of
expression and dissemination of thought and etc.). In this sense, the
main issue discussed in the judgment is focalized while selecting the
fundamental right title under which the judgment would be classified, and
the judgment is presented under a title related to only one fundamental
right.

Besides, short abstracts of the judgments are presented in the table of
contents for a better understanding as to the classification of the judgments
by the fundamental rights and freedoms as well as for providing a general
idea of their contents.
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CONTENTS

ADMISSIBILITY DECISIONS
K.V. [Plenary], no. 2014/2293, 1 December 2016

Alleged violation of the right to a fair trial due to a fine of 54.55
Turkish liras (TRY) imposed by the Supreme Military Administrative
Court as well as the failure to examine the applicant’s allegations as
to the notification process and attorney’s fee of TRY 660 awarded
in the action brought against the collection of that fine: The Court
declared the application inadmissible for lack of constitutional
and personal significance as it did not point to a general
problem and was not proven to carry any significance in terms
of implementation and interpretation of the Constitution or
determination of the scope and the limits of fundamental
rights. As regards the personal significance, having regard
to the fact that the applicant, who was working as a self-
employed lawyer, failed to make an explanation to indicate
that such an amount seriously damaged his financial situation
and how significant it was for him, the Court concluded that
this did not amount to a significant damage for the applicant.

B.T. [Plenary], no. 2014/15769, 30 November 2017

Alleged wviolation of the prohibition of treatment incompatible
with human dignity due to the unlawfulness of placement under
administrative detention in the Sabiha Gokgen Airport and the
Kumkapi Foreigners’ Removal Centre; inhuman and degrading nature
of the detention conditions as well as non-existence of an effective
remedy to challenge detention: The Court declared the application
inadmissible for non-exhaustion of domestic remedies on the
grounds that the administrative judicial authorities were in
a better position than the Constitutional Court to make an
assessment as to physical conditions of detention rooms and
removal centres where foreigners are detained; that making an
assessment as to the physical conditions of foreigners’ removal
centres primarily by administrative judicial authorities was not
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only an approach compatible with the subsidiarity principle
but also would be advantageous to the applicant; and that in
the light of Article 2 of Law no. 2577, it was concluded that it
would be incompatible with the “subsidiarity nature” of the
individual application mechanism to examine this application
lodged without the exhaustion of the remedy of “action for
compensation” which appeared to be accessible as well as
capable of having a prospect of success and offering sufficient
redress for pecuniary and non-pecuniary damage arising from
the incompatible conditions of detention.

Selahattin Demirtas [Plenary], no. 2016/25189, 21 December 2017 69

Alleged violation of the right to personal liberty and security due
to detention of the applicant who was an MP: The Court declared
the application inadmissible for being manifestly ill-founded
on the grounds that the inferior court’s conclusion that the
detention measure was proportionate and conditional bail
would remain insufficient on the basis of the severity of
punishment prescribed for the imputed offences and the
gravity of the acts committed by the applicant cannot be
regarded as unfounded or arbitrary; and that as regards the
alleged unlawfulness of the applicant’s detention, there was
no circumstance requiring an examination as to the applicant’s
allegation that his detention order had a political motive which
was contrary to the motives specified in the Constitution.

CHAPTER TWO
JUDGMENTS

RIGHT TO LIFE (ARTICLE 17 § 1)

4.

VI

Giirkan Kagar and Others, no. 2014/11855, 13 September 2017

Alleged violation of the right to life due to dismissal of the action
for compensation that was brought on the ground that a mentally
disabled child had sustained severe injuries having been exposed to
electric shock upon touching the cables on the railway: During the
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proceedings which lasted approximately nine years, dueregard
was not paid to the fact that the administration failed to take
the necessary measures for the people in need of protection,
and that the supervision failure of the applicant’s family did
not eliminate the responsibility of the administration to do so,
and therefore the applicant was found to be at complete fault
due to his careless conduct. Such a conclusion did not comply
with the principle of providing an effective judicial protection
against a real risk to the life. Consequently, the Court found
a violation of the right to life safeguarded by Article 17 of the
Constitution.

Irfan Durmus, no. 2014/4153, 11 May 2017

Alleged violation of the right to life due to the failure to clarify the
circumstances resulting in death: It was not investigated whether
the failure to admit the deceased to the burn treatment unit
of the relevant health institutions had resulted from a legal
or administrative requirement or from the failure of the
authorities of these institutions to perform what could have
reasonably be expected of them and/or to take the necessary
measures. It was not also investigated whether the deceased’s
non-admission to the relevant institution had had an effect on
the risk to his life. This led to the uncertainty as to whether
the life of the deceased had been put at risk by the authorities
as a result of disregarding their professional duties and
going beyond an assessment error regarding treatment. All
aspects of the incident could not be clarified. Consequently,
the Constitutional Court found a violation of the obligation to
protect life.

Seyfulah Turan and Others, no. 2014/1982, 9 November 2017

Alleged violation of the right to life due to the authorities” failure
to conduct an effective investigation in spite of the fatal injuries
sustained as a result of the use of force by police officers: The
effectiveness of the investigation was impaired by preventing
the applicant’s participation in the case by transferring it —

129

155

VII



which was considered to pose a danger to the public security
if carried out in Hakkari- to Isparta, about 1,500 kilometers
away from Hakkari, without any justification. Consequently,
the Court found a violation of the procedural aspect of the
right to life concerning the obligation to conduct an effective
investigation.

RIGHT TO PROTECT AND IMPROVE ONE’S CORPOREAL AND
SPIRITUAL EXISTENCE (ARTICLE 17 § 1)

7. T.A.A., no.2014/19081, 1 February 2017 185

Alleged violations of the protection and improvement of corporeal and
spiritual existence, right to respect for private life and the principle of
equality due to termination of the applicant’s employment contract
for his being HIV positive:

Alleged violation of the right to respect for private life and the right
to protect and improve corporeal and spiritual existence assessed in
conjunction with the principle of equality due to the dismissal of
the action brought for seeking compensation for discrimination: In
their decisions, the Court of Cassation and the Labour Court
focused on the “contagious” nature of the applicant’s disease
and therefore considered that the only solution to prevent
this risk from occurring was to suspend the applicant from
work. However, in the relevant decisions, it was not taken
into consideration whether the employer had the obligation to
assess the opportunity to allow the applicant to work in another
position that would not pose a risk to the other workers. Their
decisions included no assessment as to the obligation to look
for alternative positions at the workplace and therefore no
fair balance was struck between the conflicting interest of the
employer and the employee. Consequently, the Court found
violations of the applicant’s right to protect his corporeal and
spiritual existence as well as his right to respect for private life,
which are respectively safeguarded by Articles 17 and 20 of
the Constitution.
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Alleged violation of the right to respect for private life due to
rejection of the request for holding of his trial closed to third parties:
Considering that people with HIV infection are a weak group
that has been exposed to prejudice and condemnation for
a long time and that in case of being subject to exclusion,
stigmatization and prejudice especially in the business life,
its effects on people may be much more devastating, the
applicant’s request for confidentiality is of reasonable and
defensible nature within the scope of the right to respect for
private life. Although it is stated by the Labour Court that
the request for confidentiality is denied due to the nature of
the complaint petition, the relevant statement is ambiguous
and is far from explaining the concrete reasons why the
confidentiality decision was not given. It appears that although
same allegations were put forth at the appellate stage, any
justification on these matters was not included in the appellate
judgment. Consequently, the Court found a violation of the
applicant’s right to protection of personal data, which is one of
the elements of the right to respect for private life safeguarded
by Article 20 of the Constitution.

PROHIBITION OF TORTURE AND ILL-TREATMENT (ARTICLE 17 § 3)

8.

Umit Omdir Salar, no. 2014/187, 23 March 2017

Alleged violation of the prohibition of ill-treatment due to imposition
of degrading treatment systematically by certain military officers and
students with a view to forcing to drop out of the Air Force Academy:
Some students had to drop out of the Military Academy as
they had been subject to physical and psychological ill-
treatment systematically, which was incompatible with
the training requirements, and that however, the Military
Prosecutor’s Office failed to investigate whether or not the
actions against the applicant had also been carried out against
the other students within an organizational structure and in
a prevalent way. The failure to investigate such allegations
in due course and in a detailed manner also prevents the
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structures likely to organize within the Turkish Armed Forces
from being revealed. This situation may lead to the continued
violation of the individuals’ fundamental rights and freedoms
implicitly and systematically and also to problems in respect
of national security due to the fact that the actions were
carried out at a military training institution. Consequently,
the Court concluded that Article 17 § 3 of the Constitution was
violated under its procedural aspect, since the allegations in
the concrete case were not carefully and diligently discussed
at the investigation stage even if the applicant had a defensible
allegation of torture and ill-treatment together with the other
evidence in the investigation.

Azizjon Hikmatov, no. 2015/18582, 10 May 2017

Alleged violation of the prohibition of ill-treatment due to the order
to deport the applicant to the country where he would face the risk of
being killed or ill-treated: Regard being had to the information
and documents submitted by the applicant, the ECHR’s
assessments as to the conditions of the country where the
applicant was deported, that fact that the applicant had entered
into Turkey and had requested to be granted international
protection at a date before the clashes took place in Syria (2009)
and that the UNHCR granted the applicant temporary refugee
status in 2010, it was observed that the applicant’s allegations
that he might be exposed to ill-treatment in his country were
worth of being investigated. The administrative courtindicated
that the applicant was among the persons posing a threat to
public safety; that he was banned from entering into Turkey;
and that his request for granting international protection
was dismissed. It accordingly held that the applicant’s
deportation was not unlawful. However, the allegations
which had been consistently put forth by the applicant since
2009 primarily before the UNHCR and the Immigration
Authority and subsequently during the proceedings before
the Administrative Court were not taken into consideration. In
the course of the proceedings, no investigation was conducted
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into the accurateness applicant’s allegations which have also
been discussed in the ECHR’s judgments and in the reports of
the non-governmental organizations carrying out researches in
the field of human rights. Nor did the administrative court’s
decision included an assessment as to why these allegations
were not relied on. Accordingly, the obligation to conduct
an investigation into and make an assessment as to the risk
likely to be faced by the applicant in case of being deported to
Uzbekistan was not fulfilled in the course of the administrative
proceedings. Consequently, the Court found a violation of the
prohibition of ill-treatment safeguarded by Article 17 of the
Constitution.

RIGHT TO PERSONAL LIBERTY AND SECURITY (ARTICLE 19)
10. Aydin Yavuz and Others [Plenary], no. 2016/22169, 20 June 2017 247

Alleged violation of the right to personal liberty and security due to
unlawfulness of detention effected within the scope of an investigation
conducted in relation to the coup attempt, continuation of detention
beyond a reasonable period, denial of access to investigation file and
judicial review of detention without a hearing:

As regards the alleged unlawfulness of detention: The Court found
the complaint inadmissible for being manifestly ill-founded
on the grounds that the applicants, Burhan Giines and
Aydin Yavuz, were users of the “ByLock” application (app),
which was the digital platform through which the FETO/
PDY members maintained secure communication among
themselves; that taking into account the technical features of
this app, it was comprehensible that the fact that the applicants
had and used this app was considered by authorities as a
strong indication for their connection with the FETO/PDY;
that as a matter of course, the degree of this indication may
vary by concrete incidents, depending on the factors such as
whether this app had been actually used by the individual
concerned, the manner and frequency of its use, the position of
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XII

and importance attached to the contacts within the FETO/PDY,
and the content of messages communicated via this app; that
moreover, the competent authorities” assessment that the use
of ByLock or having it in electronic/mobile devices constituted
a strong indication of having committed an offence could not
be considered as unfounded or arbitrary; that therefore, it
must be concluded that there was, also in this respect, a strong
suspicion that the applicants Burhan Giines and Aydin Yavuz,
users of this app, had committed the imputed offences; and that
considering the general circumstances in which the applicants
were detained and the particular circumstances of the present
case together, it was understood that the legal grounds for the
applicants” detention, the risk of tampering with evidence and
suspicion of fleeing had sufficient factual basis.

As regards the alleged judicial review of detention without a hearing:
The Court found no violation of the right to personal liberty
and security taken together with Article 15 of the Constitution
on the ground that the applicants’” continued detention for 8
months and 18 days through judicial reviews over the case-
file without a hearing was a proportionate measure which
was required by the exigency of the state of emergency having
regard to the severe workload of unforeseeable nature to
which the investigation authorities and judicial organs were
exposed after the coup attempt, the suspension and dismissal
of a significant part of the judges and prosecutors who would
tackle with this workload and ensure proper functioning of the
legal system within the country (about 1/3 of all members of
the judiciary) by the HCJP for being in relation and connection
with the FETO/PDY, and the dismissal of a significant partof the
assistant courthouse personnel and law enforcement officers
from public office who would take part in the investigations
and prosecutions including those concerning the coup attempt
or the FETO/PDY.



11.

12.

Furkan Omurtag, no. 2014/18179, 25 October 2017

Alleged wviolation of the right to personal liberty and security
due to the detention of the applicant, who is a minor: The Court
found a violation of the right to personal liberty and security
safeguarded by Article 19 § 3 of the Constitution on the grounds
that the detention order against the applicant did not involve
an assessment revealing that his status as a minor had been
taken into consideration; that considering the fact that minors
may be detained only in exceptional cases of very serious
offences, the court ordering the applicant’s detention failed
to demonstrate to what extent the offence of attempted theft
was serious in the specific circumstances of the present case;
that the offence imputed to the applicant cannot be considered
to be serious in view of the penalty to be imposed; and that
consequently, the applicant’s detention cannot be considered
proportionate as to the seriousness of the offence and severity
of the judicial fine imposed on the applicant.

Ayhan Bilgen [Plenary], no. 2017/5974, 21 December 2017

Alleged violation of the right to personal liberty and security due
to detention of the applicant who was an MP: The Court found
a violation a violation of the right to personal liberty and
security safeguarded by Article 19 § 3 of the Constitution on
the grounds that although there was no doubt that a call was
made on behalf of the Central Executive Board through the
social media account of the HDP by provoking people to pour
out into streets and clash with the security forces and that
the applicant was a member of the HDP’s Central Executive
Board, the investigation authorities failed to demonstrate “a
strong indication of the applicant’s guilt” for having failed to
reach any factual findings as to the fact that the applicant was
present at the meeting of the Central Executive Board when it
was allegedly decided that the call in question would be made;
that the applicant made statements in support of this call; and
that therefore the call was made within his will.
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FREEDOMS OF EXPRESSION, THE ARTS AND THE PRESS
(ARTICLES 26, 27 AND 28)

13. Ahmet Temiz (6), no. 2014/10213, 1 February 2017 345

Alleged wviolation of the freedom of expression due to extraction of
certain parts of the newspaper delivered to the applicant, a convict
in the penitentiary institution: The Court found no violation
of the freedom of expression safeguarded by Article 26 of
the Constitution on the grounds that the interference with
the applicant’s freedom of expression, for preventing the
officers from being a target and maintaining security of
the penitentiary institution, was necessary in a democratic
society; that the applicant was denied access to merely one
piece of news published in the newspaper, and there was
no other interference with his access to the remaining part
of the relevant issue or next issues of the newspaper; and
that the impugned restriction was therefore considered to
be a proportionate measure which constituted the minimum
interference, necessary for the purposes of public interest,
with the freedom of expression.

14. Orhan Pala, no. 2014/2983, 15 February 2017 355

Alleged violation of the freedoms of expression and the press due
to sentencing a chief editor of a website to imprisonment on
account of a piece of news published: The Court found violations
of the freedoms of expression and the press safeguarded
respectively by Articles 26 and 28 of the Constitution on
the grounds that the applicant, as a journalist, had acted
in an adequately responsible manner; that sentencing the
applicant to imprisonment due to a press offence would not
be compatible with the freedoms of expression and the press;
that even if a person suffering pecuniary or non-pecuniary
damage on account of a publication may be entitled to bring
a civil claim for damage against the journalist publishing
inaccurate information about him, it must be acknowledged
that the imprisonment sentence, which was highly severe
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15.

in terms of ordinary defamation cases as in the present
application, inevitably had a chilling effect on these freedoms;
and that his being subject to a probation period subsequent
to the suspension of the pronouncement of his verdict caused
the fear of being sanctioned, which would have a suspensive
effect on him; and that such a suspensive effect may restrain
disclosure of his thoughts or his press activities.

Hakan Yigit, no. 2015/3378, 5 July 2017

Alleged violation of the freedoms of expression and the press due
to the news director’s conviction to imprisonment as the video
included in his news breached the privacy of communication: The
applicant was convicted of having disclosed the contents of
communication —which were published on the internet- of
Fetullah Giilen, known by the public as a retired preacher.
These contents enabled individuals to learn ideas and
conducts of the complainant, Fetullah Giilen, -who is
indisputably a notable person both at the relevant time and
subsequent to the coup attempt of 15 July 2016- as well as
activities of the group led by the complainant in the political,
social and economic fields and to form an opinion on these
matters. Therefore, publication of the contents undoubtedly
contributed to a debate of high public interest, which was at
the top of the public agenda. Besides, the complainant did not
claim that the applicant had made unreal news by altering
the content or making any addition thereto. Nor did the first
instance court take into consideration the fact that it was not
the applicant who had published the said communication
contents for the first time. Consequently, the inferior courts’
intent to protect the complainant’s freedom of communication
was not sufficient for justifying the restrictions imposed on the
applicant’s freedoms of expression and the press enshrined
in Articles 26 and 28 of the Constitution. The inferior courts
failed to strike a fair balance between the protection of
freedom of the press as well as freedom of communication,
which is an aspect of the private life. The applicant’s being
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16.

17.

XVI

subject to a five-year-long probation period subsequent
to suspension of the pronouncement of his verdict had a
deterrent effect on individuals. Even if not being convicted of
a new offence during the probation period, he was under the
risk, due to this effect, of abstaining from expressing his ideas
or conducting press-related activities in future. Therefore, the
Court found violations of the freedoms of expression and the
press safeguarded respectively by Articles 26 and 28 of the
Constitution.

Bizim FM Radyo Yayincilig1 ve Reklamcilik A.S. [Plenary], no.
2014/11028, 18 October 2017

Alleged wviolations of the freedoms of expression and the press due
to rejection of the request of the applicant, who had voluntarily
suspended its broadcast, to start broadcasting again: The State
failed to fulfil its obligation to carry out the necessary legal
and administrative regulations in order to ensure effective
pluralism in the media and to secure the freedoms of the press
and of disseminating information, besides its obligation to
enforce the existing legislation effectively. The channels and
frequencies with a limited number must be allocated fairly in
a manner allowing the companies that meet the conditions to
broadcast. In the event that the territorial radio broadcasting
is not organized and the frequencies in this respect are
not allocated on an equitable basis in spite of the relevant
constitutional provisions, the existing structural problem will
continue. Consequently, the Court found violations of the
freedoms of expression and the press safeguarded respectively
by Articles 26 and 28 of the Constitution.

Ali Kadik, no. 2014/5552, 26 October 2017

Alleged violation of the freedom of expression and the press due to
blockingofaccess toonlinenews articles: The Courtfound violations
of the freedoms of expression and the press safeguarded
respectively by Articles 26 and 28 of the Constitution on the
grounds that the interference with the freedoms of expression

381
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18.

and the press guaranteed under Articles 26 and 28 of the
Constitution -caused by the blocking of access decision giving
rise to the complaint- did not correspond to a more pressing
social need; that the impugned blocking of access decision
was not necessary in a democratic society for the protection
of the complainant’s reputation; that the pieces of news and
articles at issue seemed to have been blocked for an indefinite
duration; and that therefore, even if it was argued that the
disputed restriction concerned certain specific articles and had
limited effects, the significance of the interference was not any
less; and that it could not be considered as proportionate under
the circumstances of the instant case that a decision taken as a
measure without establishing relevant and sufficient grounds
would stay in effect indefinitely.

Irfan Sanci, no. 2014/20168, 26 October 2017

Alleged violation of the freedoms of expression and the press due to
suspension of prosecution and imposing a three-year-long probation
without considering whether the impugned works have any scientific,
artistic or literary value as well as whether any measure must be
taken for the protection of minors: The Court found violations of
the freedoms of expression, the arts and the press safeguarded
respectively by Articles 26, 27 and 28 of the Constitution
on the grounds that in disputes regarding works in which
obscene elements were found and which were alleged to be of
scientific, artistic or literary nature, primarily the authorities
exercising public power and then the inferior courts must
determine whether the impugned works had any scientific,
artistic or literary value; that if these works were deemed to
have such qualifications, it must be then considered whether
the measures for the protection of minors were taken during
the presentation, publication, dissemination, and handing over
of artistic and literary works (excluding the scientific ones),
and if taken, whether these measures were proportionate; that
however, in the present case, it was not assessed whether the
impugned book was a literary work as well as whether it was
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necessary to take any measure for the protection of minors;
and that accordingly, the grounds relied on by the relevant
courts were not relevant and sufficient.

FREEDOM OF ASSOCIATION (ARTICLE 33)

19. Hint Aseel Hayvanlar1 Koruma ve Gelistirme Dernegi and Hikmet
Negug, no. 2014/4711, 22 February 2017 447

Alleged violation of the freedom of association due to dissolution of
an association: Even though it had been founded seemingly
with different aims, the association’s activities turned into a
platform serving and facilitating the commission of criminal
offences; it mainly served for holding fights between animals
for betting and other purposes under the so-called objective of
“animal protection”. It is both morally and legally wrong to
expose animals to pain for the sole purpose of entertainment
or pleasure. The applicant Association’s activities were
not related to either the freedom of expression as noted in
general or any other right protected by the Constitution. The
impugned interference had been necessary in a democratic
society as well as it had been proportionate.

RIGHT TO HOLD MEETINGS AND DEMONSTRATION MARCHES
(ARTICLE 34)

20. Dilan Ogiiz Canan [Plenary], no. 2014/20411, 30 November 2017 461

Alleged violation of the right to hold meetings and demonstration
marches due to suspension of the prosecution within the scope of
a criminal case filed on the ground that slogans were chanted and
banners were held during a demonstration: The demonstration
in question was held on the anniversary of the coup d’état
of September 12. Preventing the individual and collective
expression of opinions regarding social and political matters
through various means such as holding meetings and
demonstrations on the anniversary of such an important event
would undermine the foundations of the democratic society. A
fair balance had not been struck between the measures deemed
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necessary for achievement of the legitimate aims provided in
Article 34 § 2 of the Constitution and the applicant’s rights
enshrined in Article 34 § 1. Dispersing the demonstration by
the use of police force, taking the applicant into custody, and
placing the applicant under a three-year probation period by
suspending the prosecution against her was not necessary for
achieving the legitimate aim of maintaining the public order
envisaged in Article 34 § 2 of the Constitution. Consequently,
the Court found a violation of the right to hold meetings
and demonstration marches safeguarded by Article 34 of the
Constitution.

RIGHT TO PROPERTY (ARTICLE 35)
21. Recep Tarhan and Afife Tarhan, no. 2014/1546, 2 February 2017 485

Alleged violation of the right to property due to the decrease in rental
income for closure of the street, where the applicants’ immouvable is,
to vehicles or pedestrians: The Court found a violation of the
right to property safeguarded by Article 35 of the Constitution
on the grounds that the trial court sought the condition of
finding of a fault on the part of the administration in order
to hold an examination as to the existence of a damage
and a causal link in the action for compensation brought
by the applicants wishing to claim redress for the damage
allegedly incurred due to the street’s closure to pedestrians
and vehicles, which led the applicants to be deprived of the
possibility of receiving compensation as well as balancing
the burden imposed on them by proving the existence of the
damage and the causality between the administration’s act
and the damage; and that the applicants” being forced to bear
the burden arising from this measure taken for the benefit of
the whole society resulted in the disturbance, to the detriment
of the owner, of the reasonable balance needed to be struck
between the aim of public interest and the owner’s right to
property, which rendered the interference with the right to
property disproportionate.
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22.

23.

XX

Ano Insaat ve Ticaret Ltd. Sti. [Pleanry], no. 2014/2267,
21 February 2017

Alleged violation of the right to property due to payment of the
receivables ordered by the court with a depreciated value: As a rule,
public authorities are expected to pay the amounts owed
to persons without a need arising for a judicial process or
enforcement proceedings. In the present case, there was no
reasonable justification for the late payment of the applicant’s
receivable. Besides, the public authorities were only able to
pay the receivable -ruled retrospectively by inferior courts in
favour of the applicant- after the end of the proceedings and
that the public authorities gained a benefit because of the length
of the proceedings. The applicant’s receivable protected by the
right to property was paid after having fallen into depreciation
to a large extent against inflation, which imposed an excessive
and extraordinary burden on the applicant. The fair balance
which needed to be struck between public interest and the
applicant’s right to property was upset to the detriment of
the applicant due to the inferior courts’” strict interpretation
requiring the applicant to separately prove having incurred
losses. Consequently, the Constitutional Court found a
violation of the right to property safeguarded by Article 35 of
the Constitution.

Irfan Oztekin, no. 2014/19140, 5 December 2017

Alleged violation of the right to property due to damage caused to
the house during the construction of a school: The Court found a
violation of the right to property safeguarded by Article 35 of
the Constitution on the grounds that the applicant’s request
for compensation of the damage brought to his house by the
landslide resulting from the administration’s construction
activity was dismissed as the building did not have a licence;
that therefore, the applicant’s house was damaged because
of the administration’s fault but the applicant was not paid
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any compensation; that the inferior courts’ strict approach
involving a disregard for the public authorities” attitude
and behaviour in the course of events imposed a personally
excessive and extraordinary burden on the applicant; and that
the fair balance needed to be struck between public interest and
the applicant’s right to property was upset to the detriment of
the applicant and that the interference was not proportionate.

RIGHT TO EDUCATION (ARTICLE 42)
24. Ozcan Ozsoy, no. 2014/5881, 15 February 2017 547

Alleged violation of the right to education due to failure to redress the
damage sustained by the applicant who had been given disciplinary
punishment for his opinions in the petition that he had submitted
to the administration of the university he had been attending and
had been unable to attend the school for the disciplinary punishment
in question: The applicant was dismissed from the university
as he had exercised his freedom of expression. In the light
of the circumstances of the case, such a disciplinary sanction
could not be regarded as necessary in the democratic order of
the society. As a matter of fact, also the administrative court
considered the applicant’s act within the scope of the freedom
of expression and found the said sanction unlawful and
therefore lifted it. The applicant’s claims for compensation was
also rejected by the school administration and the courts on the
ground that there had not been a serious legal error or gross
fault which would result in the administration’s liability for
paying compensation. Accordingly, even though the applicant
could subsequently return to his school, pecuniary and non-
pecuniary damages sustained by him could not be redressed
and therefore his grievances continued. Consequently, the
Court found a violation of the applicant’s right to education
safeguarded by Article 42 of the Constitution.
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RIGHT TO UNION (ARTICLE 51)

25.

26.

Egitim ve Bilim Emekgileri Sendikas1 and Others [Plenary], no.

2014/920, 25 May 2017

Alleged violation of the right to union due to the administrative fine
imposed on the union and its members for the press statements made
by the union: The Court found a violation of the right to union
safeguarded by Article 51 of the Constitution on the grounds
that in cases where the demonstrators were not involved in
any acts of violence, public authorities must tolerate, to a
certain extent, the actions falling within the ambit of the right
to hold meetings and demonstration marches, and a peaceful
demonstration or press statement must be, in principle,
exempted from the risk of being criminally sanctioned; that in
cases where this right was restricted for special reasons such
as the specific nature of the place where demonstration or
press statement was held, it must be shown in the decisions
of the competent authorities using public power (for instance,
in the relevant police reports or reasoning of the inferior
courts) that the interferences to be made -pursuant to the
orders given by the competent authorities- were necessary
for maintenance of public order or that the punishments were
imposed for disturbing public order or for the existence of
such risk; that a fair balance could not be struck between the
measures deemed necessary for attaining the legitimate aims
specified in Article 51 § 2 of the Constitution and the rights
afforded under the same provision to the applicant union;
and that the administrative fine imposed on the applicant was
not necessary, pursuant to Article 13 of the Constitution, for
maintaining order in the educational institution.

Abdulvahap Can and Others, no. 2014/3793, 8 November 2017

Alleged violation of the right to union due to imposition of
administrative fine for hanging banners within the scope of labour
union activities: Imposition of an administrative fine without
relevant and sufficient reasons in the absence of an assessment
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that the banners, which did not include any criminal element,
deteriorated the public order or posed a danger in this respect,
was not necessary in a democratic society. In this respect, the
administrative fine imposed on the applicants might create
a deterrent factor in terms of carrying out labour union
activities. Consequently, the Constitutional Court found a
violation of the right to union safeguarded by Article 51 of the
Constitution.
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Admissibility Decisions

On 1 December 2016, the Plenary of the Constitutional Court
declared inadmissible the individual application lodged by K.V. (no.
2014/2293) for being devoid of constitutional and personal significance
without making any further examination as to the other admissibility

criteria.

THE FACTS

[8-35] The applicant being a self-employed lawyer brought a full
remedy action before the Supreme Military Administrative Court (“the
SMAC”) for being insulted by his superior while he was fulfilling his
military duty. The Second Chamber of the SMAC decided through its
decision of 9 October 2002 that the claim for compensation was partially
accepted and partially rejected. The applicant requested rectification
of the decision of partial rejection; the Second Chamber of the SMAC
rejected this request by its decision of 26 February 2003, and the applicant
was imposed a fine of 54.55 Turkish Liras (“TRY”) regarding rectification
of the decision.

The Presidency of the High Military Administrative Court issued
a writ to the Tax Office on 3 March 2003 to ensure the collection of the
fine; and the Tax Office transmitted the payment order to the applicant’s
address on 4 May 2007, intended to make a notification through an officer
on 22 July 2008 but upon the failure to make the notification, it publicly
notified the payment order on 29 December 2008.

After a letter requesting a meeting on payment of the debt had been
sent by the Tax Office to another address of the applicant, the applicant
made a cancellation request (terkin talebi) on 31 December 2011 alleging
that the mentioned fine was time-barred. His request was rejected by the
act of 27 January 2012. The aforesaid debt was collected on 29 February
2012 as TRY 184, plus the interest.

The applicant brought an action for the cancellation of the notice by
publication and of the act regarding rejection of the cancellation request,
stating that he had been a tax payer in the capacity of a self-employed
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lawyer since 2004, that he submitted a declaration every month, that the
addresses indicated in the tax declarations were deemed to be as among
the well-known addresses, that there was an effort to notify the payment
order to an address other than the known address and without making
any sufficient research. He accordingly alleged that this notification is
contrary to law, and that the collection of time-barred debt is at issue.

The 6" Chamber of the Ankara Administrative Court dismissed the
action on the grounds that the procedure of notice by publication cannot
be actionable since it is not a certain procedure to be carried out on a
compulsory basis, and that the fine in question had not time-barred..
The Administrative Court also awarded the attorney’s fee as TRY 660 in
favour of the respondent administration (the defendant).

The applicant raised an objection to the mentioned decision alleging
that his claims regarding the illegality of the notice by publication was
not examined and that the attorney’s fee was awarded even though the
respondent administration (the defendant) was not represented by an
attorney. The 1% Chamber of the Ankara District Administrative Court
rejected the objection by it decision of 18 December 2003 with reference to
the decision rendered by the first instance court.

V. EXAMINATION AND GROUNDS

36. The Constitutional Court, at its session of 1 December 2016,

examined the application and decided as follows:

A. Alleged Violation of the Right to a Fair Trial Due to the
Imposition of a Fine on Account of Dismissal of the Rectification
Request

1. The Applicant’s Allegations

37. The applicant alleged that there had been a violation of the right to
a fair trial enshrined in Article 36 of the Constitution by maintaining that
his freedom to claim rights had been restricted because of the imposition

of a fine on him upon the dismissal of his request for rectification of the
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decision by the 2™ Chamber of the Supreme Military Administrative
Court (“the SMAC”) in its decision of 26 February 2003.

2. The Court’s Assessment

38. Provisional Article 1 § 8 of the Law on the Establishment and Rules
of Procedures of the Constitutional Court (Law no. 6216, dated 30 March
2011) reads as follows:

“The court shall examine individual applications to be lodged against the
acts and decisions that became final after 23 September 2012.”

39. Pursuant to this legal provision, the Court’s compatibility ratione
temporis runs from 23 September 2012, which means that it is authorised
to examine only the individual applications lodged against the acts and
decisions that became final after the said date. It is not possible to expand
the Court’s temporal jurisdiction to include the final acts and decisions
that became final prior to the above-mentioned date (see Hasan Tasliyurt,
no. 2012/947, 12 February 2013, § 16).

40. The fact that a definite date is determined for the Constitutional
Court’s temporal jurisdiction and that it is not applied retrospectively
is a requirement of the principle of legal security (see Zafer Oztiirk, no.
2012/51, 25 December 2012, § 18).

41. In the case giving rise to the present application, although the
applicant claims a breach of his right of access to a court due to the fine
imposed on him upon the dismissal of his rectification request, the fine in
question was imposed as with final effect on 26 February 2003 by the 2™
Chamber of the SMAC.

42. In this case, since the applicant’s complaint concerning a breach
of the right of access to a court relies on a court decision that became
final before 23 September 2012, it falls outside the scope of the Court’s
temporal jurisdiction.

43. For these reasons, seeing that the alleged violation concerns a
date prior to 23 September 2012, the Court considers that this part of the
application must be declared inadmissible, without examining it from
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the standpoint of the remaining admissibility criteria, for incompatibility
ratione temporis.

B. Alleged Violation of the Right to a Fair Trial in the Proceedings
Brought against the Procedure Conducted for Collection of the Fine

1. The Applicant’s Allegations

44. Stating that the inferior court did not respond to his allegation
concerning the expiry of the statutory limitation period in respect of the
fine of 54.55 Turkish liras (TRY) -imposed on him upon dismissal of his
rectification request (“the rectification fine”)- due to the failure to duly
notify him of the payment order regarding the collection of this fine, the
applicant complained of a violation of his right to a reasoned decision.
The applicant further alleged that there had been violation of his right of
access to a court due to the fact that he had been ordered to pay TRY 660
as attorney’s fee (of the opposing party).

2. The Court’s Assessment

45. Article 48 § 2 of Law no. 6216, titled “Conditions for and examination
of the admissibility of individual applications”, reads as follows:

“The Court can decide that applications which bear no importance as to the
application and interpretation of the Constitution or regarding the definition
of the limits of fundamental rights and freedoms and whereby the applicant
has incurred no significant damages and the applications that are manifestly
ill-founded are inadmissible.”

46. In the present case, the applicant maintained that he paid TRY 184
for the rectification fine that had been ruled as TRY 54.55; he was ordered
to pay TRY 660 for the attorney’s fee of the respondent party in the action
he brought against the collection procedure; and he also paid TRY 114.85
of court fee and TRY 100 of postage cost for the proceedings in question.
Hence, the amount of pecuniary damage incurred by the applicant due
to the alleged violations reached TRY 1,058.85 in total. The Court will
now examine whether the application lacks constitutional and personal
significance, which is part of the admissibility criteria.
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a. General Principles on the Criterion of Lack of Constitutional
and Personal Significance

i. Origin and Purpose of the Criterion

47. Article 148 § 3 of the Constitution safeguards everyone’s right to
lodge an individual application. On the other hand, the aforementioned
legal provision stipulates that the applications of little to no constitutional
and personal significance may be dismissed without an examination
on the merits. The origin of the said provision stems from the ever-
present principle of De minimis non curat praetor, which states that the
judge should not deal with minor/insignificant issues. One of the ideas
behind this principle is to ensure that courts focus on their main functions
and to prevent insignificant cases and applications from becoming an
obstruction before that purpose by creating a heavy workload.

48. In comparative law, courts have been implementing the deep-
rooted principle of De minimis non curat praetor with regard to disputes
arising in various fields of law. The said principle is being applied in the
field of human rights law as well due to the heavy workload faced by the
international courts and the constitutional courts entrusted with the duty
of reviewing individual applications or constitutional complaints and due
to the difficulty they have in carrying out their main functions. Thus, such
regulations were made in the laws setting out the functions and powers
of the Federal Constitutional Court of Germany and the Constitutional
Court of Spain as well as in the European Convention on Human Rights.

49. In our law, as well, there have been such long-standing regulations
that do not allow pursuit of legal remedies in respect of certain disputes
of little significance. These regulations were also made the subject
of the Court’s rulings. In this connection, the Court has not found it
unconstitutional that there is a rule which disallows pursuit of legal
remedies against the imposition of judicial fines under a certain limit. In
reaching this conclusion, the Court drew attention to the said rule’s aim
of reducing the workload of appellate authorities. Having held that the
right to a fair trial guaranteed by Article 36 of the Constitution could be
limited with reference to Article 141 of the Constitution which requires
proceedings to be concluded as quickly as possible, the Court arrived at
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the conclusion that the unavailability of pursuing legal remedies in respect
of “offences of little significance” would not prejudice the principle of
State of law and the right to a fair trial (see the Court’s judgment no.
E.2011/64, K.2012/168, 1 November 2012).

50. Eventually, the Court has been authorised via Article 48 § 2 of
the Law no. 6216 to declare inadmissible the applications that lack
constitutional and personal significance with a view to ensuring that
the Constitutional Court focuses on its main functions and preventing
constitutionally and personally insignificant applications from creating
a workload that would hinder the Court’s achievement of its main
functions. In the lower Committee meetings on the Law no. 6216, in fact,
it was indicated that similar regulations were in place in the international
law and comparative law and they were aimed at relieving the courts of
a workload.

51. In interpreting the conditions for applying the criterion of “lack of
constitutional and personal significance”, the Court should take account
of the purpose of this rule and, in that connection, the functions of the
Constitutional Court with regard to individual applications should be set
forth.

52. In the context of individual applications, the Court has two
fundamental functions: objective and subjective. The Court’s objective
function is to interpret the Constitution’s provisions that regulate the
fundamental rights and freedoms and to supervise the implementation
thereof. Its subjective role is to examine whether there has been a violation
of the said provisions in the cases brought before it through individual
applications and, where necessary, to award redress in favour of the
applicant.

53. It must be acknowledged that the Court’s objective function, which
involves interpreting and applying the law, is more at the forefront
than its subjective function. Indeed, in view of the subsidiary nature of
the individual application mechanism -one of its basic principles- and
its reflection in Article 148 § 3 of the Constitution which sets out the
requirement of exhaustion of all remedies before lodging an individual
application, public authorities and inferior courts (i.e. courts of instance)
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play the primary role in terms of the protection of the fundamental rights
and freedoms while the Court has a secondary role.

Therefore, the fundamental rights and freedoms should be protected
at first hand by public authorities and inferior courts. If there is an
allegation that these authorities have failed to offer a protection in line
with the Constitution on a particular matter, then it will be possible to
lodge an individual application. In such a case, the Court shall interpret
the Constitution with regard to that matter and deliver a ruling.
Thereafter the public authorities and the inferior courts shall be expected
to shape their practices on the same matter within the framework of
this interpretation. Otherwise, all disputes regarding the same matter
would consequently be brought before the Court. It would be impossible
to sustain an individual application mechanism functioning in such
manner. The Court’s interpretation of the Constitution plays a crucial
role in the continuity of the above-mentioned mechanism’s functionality.
Its ability to fulfil its function in the best way possible depends on the
Court concentrating its focus on matters in respect of which it has not
previously interpreted the Constitution, rather than securing justice in
each and every application.

ii. Conditions for Application of the Criterion

(1) In General

54. Pursuant to Article 48 § 2 of Law no. 6216, the Court may declare
inadmissible the applications that do not bear significance with regard
to the interpretation and the implementation of the Constitution or
determination of the scope and the limits of fundamental rights and
where the applicant has not incurred a significant damage.

55. The above-mentioned provision has introduced an additional
admissibility criterion that allows for non-examination of applications
on their merits if they lack constitutional and personal significance. Thus,
even if it meets all the other admissibility criteria and is capable of leading
to finding of a violation at the stage of assessment on the merits, such an
application as described in the Law may be declared inadmissible.

10
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56. Besides, none of the fundamental rights or freedoms have been left
out of the scope of this admissibility criterion. Accordingly, it is possible
for applications concerning an alleged violation of any of the fundamental
rights and freedoms to be declared inadmissible under this criterion. On
the other hand, the nature of the allegedly-violated right or freedom must
be taken into consideration when deliberating upon the conditions for
application of the said criterion.

57. The Law lays down two conditions for declaration of inadmissibility
with respect to applications devoid of constitutional and personal
significance: the first condition that can be called as “constitutional
significance” implies that “the application is not significant in terms
of implementation and interpretation of the Constitution or the
determination of the scope and limits of fundamental rights”; and the
second condition that can be called as “personal significance” implies that
“the applicant has not suffered a significant damage”.

58. The fact that the wording of the Law uses the conjunction “and”
means that both conditions must be present for an individual application
to be declared inadmissible through the application of the criterion of
lack of constitutional and personal significance.

59. What the terms “constitutional significance” and “personal
significance” imply has not been explicitly regulated in the Law but this
issue has been left to the discretion of the Court. Therefore, the Court shall
determine the principles surrounding the said conditions in its decisions
where it applies the criterion of lack of constitutional and personal
significance. In fact, during the lower Committee meetings of the Law
no. 6216, it was indicated that the conditions in question were “vaguely”
regulated in the text of the Law and that it would become concrete via
the case-law of the Court as it had been in the examples taken from the
international law and the comparative law.

60. While it is left to the Court’s discretion to determine whether the
conditions to apply this criterion are present in every particular case, the
due diligence to be displayed by the applicants in terms of proving the
existence of constitutional and personal significance shall have a bearing
on the Court’s assessment in this regard.

11
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(2) Constitutional Significance

61. As regards the application of the condition of constitutional
significance, the legislator defined three elements: (i) “being significant
in terms of implementation of the Constitution”, (ii) “being significant in
terms of interpretation of the Constitution”, and (iii) “being significant
in terms of determination of the scope and limits of fundamental rights”.
On the other hand, the interpretation of constitutional provisions related
to fundamental rights and freedoms naturally involves the determination
of the scope and the limits of fundamental rights and freedoms. For this
reason, it should be acknowledged that the constitutional significance
contains two basic elements, which can be described as being significant
with regard to the “interpretation” and the “implementation” of the
provisions in the Constitution concerning the fundamental rights and
freedoms.

62. Given the nature of the work and the text of the law, the Court
considers that it will be sufficient for an application to be significant in
terms of one of these two elements.

63. There is no doubt that the element of being significant in terms of
interpretation of constitutional provisions primarily encompasses the
matters which have not yet been interpreted by the Constitutional Court
through the individual application mechanism. Besides, even if the Court
has previously interpreted the relevant provisions of the Constitution
regarding a certain matter, it can feel the need to reinterpret them, taking
into account the changing situations. In that case, an application concerning
that matter should be considered as constitutionally significant. Changes
in the social and economic circumstances, amendments to the legislation
on fundamental rights and freedoms, or emergence of a discrepancy
among the Court’s interpretations on a certain matter capable of leading
to uncertainty with regard to the implementation of the Constitution may
give rise to the need for re-interpreting the Constitution.

64. As for the element of being significant in terms of implementation
of the Constitution, it reveals itself particularly in the discrepancy
between the Court’s interpretation of constitutional provisions and
implementation thereof carried out by public authorities and instance

12
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courts. However, each discrepancy in implementation does not imply
that the application is “significant” in terms of implementation of the
Constitution. For an application to be considered as significant in terms of
implementation of the constitutional provisions concerning fundamental
rights and freedoms, regard being had to the aim behind the introduction
of the criterion of “lack of constitutional and personal significance”, the
practices of public authorities and inferior courts on a certain matter must
be different than the Court’s interpretation and that this discrepancy
must be significant. In other words, since this criterion is in direct relation
with the respect for the Constitution, only the discrepancies that would
prejudice the respect for the Constitution must be deemed significant
rather than any kind of discrepancy arising between the interpretation of
the Court and the practices of public authorities and inferior courts.

65. In this scope, the fact that an application concerns a widespread
practice that is different than the Court’s interpretations means that it is
significant in terms of implementation of the Constitution. On the other
hand, even if a practice that is different than the Court’s interpretations
is not widespread, an application concerning thereof that is manifestly
incompatible with the principle of respect for the Constitution should be
considered as significant in terms of interpretation of the Constitution.
In such cases, there might be a clear avoidance or, in some cases, even
defiance of implementing the Constitution.

(3) Personal Significance

66. The condition of personal significance implies that the applicant has
not suffered a major damage. This condition is related to the degree of the
negative effect of the case at hand on the applicant’s personal situation.

67. Whether the arising personal damage is significant or not shall
not be determined by the applicant’s subjective perception. This issue
shall be considered by the Court by taking into account the particular
circumstances of each case, including the applicant’s circumstances, and
by acting on the basis of objective data.

68. Whether the damage may be measured in money shall not be
determinative for the assessment of its significance. It is possible to apply

13
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the criterion of “lack of constitutional and personal significance” in respect
of the damages which cannot be measured in money, as well. As regards
the damages that can be measured in money, on the other hand, it is not
possible to fix a certain amount to be taken as reference in respect of every
applicant in the determination of the condition of personal significance.
Such a certain amount may have varying degrees of significance for the
applicants depending on the prevailing circumstances.

b. Application of Principles to the Present Case

i. As regards the Constitutional Significance

69. The applicant maintained that the inferior court had not responded
to his allegations concerning the expiry of the statutory limitation period
in respect of the rectification fine due to his inability to be duly notified of
the payment order regarding this fine. This allegation concerns the right
to a reasoned decision, which is an aspect of the right to a fair trial.

70. In many applications it has handled, the Court has determined
the scope and content of the right to a reasoned decision. The Court
has underlined in its case-law that, in order to achieve a practical and
effective fulfilment of the guarantees regarding human rights rather
than leaving them in an abstract and theoretical manner, the inferior
courts should not confine themselves to giving responses to allegations
and defences merely in appearance and form; the responses given to
allegations and defences must be well-founded, coherent and reasonable.
The Court drew attention to the fact, especially where the expressly and
concretely-raised allegations and defences have an effect on the outcome
of the proceedings, i.e. capable of changing the result of the trial, courts
are required to respond with reasonable grounds to such matters that are
in a direct relation with the proceedings (see Muhittin Kaya and Muhittin
Kaya Insaat Taahhiit Madencilik Gida Turizm Pazarlama Sanayi ve Ticaret Ltd.
Sti., no. 2013/1213, 4 December 2013, §§ 25, 26; Vesim Parlak, no. 2012/1034,
20 March 2014, §§ 33, 34; Yasemin Eksi, no. 2013/5486, 4 December 2013, §§
56, 57; Sencer Basat and Others [Plenary], no. 2013/7800, 18 June 2014, §§
31-39; Miiniir Ata, no. 2014/4958, 22 January 2015, §§ 37-43; Hikmet Celik
and Others, no. 2013/4894, 15 December 2015, §§ 54-59; and Sah Tarum Ins.
Tur. Ltd. $ti., no. 2013/7847, 9 March 2016, §§ 36-48).

14
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71. The applicant further complained about the violation of his right
of access to a court due to the award of an attorney’s fee in favour of
the respondent party. In many applications it has handled, the Court
has determined the scope and content of the right of access to a court.
Having held that the attorney’s fee constituted an interference with the
right of access to a court, the Court stressed that the fee imposed must
have a legal basis (see Yahya Ozay, no. 2014/11141, 22 September 2016),
pursue a legitimate aim, be proportionate and not impose a heavy burden
on the applicant (see Serkan Acar, no. 2013/1613, 2 October 2013, §§ 38,
39; Ozkan Sen, no. 2012/791, 7 November 2013, §§ 52-54, 58, 61-67; and
Murat Dag, no. 2013/3063, 26 June 2014, §§ 43, 51-54). In the case of Ahmet
Tiirko (no. 2013/5949, 12 March 2015), the Court found a breach of the
applicant’s right of access to a court on the grounds that the attempts for
notification of the payment order had been made to an address other than
the known address and without having conducted sufficient research;
the applicant had been prevented from using his right to bring an action
against the notification as a result of the eventual recourse to the method
of notification by way of announcement; and the applicant had had a
limited right to bring an action against the payment order issued.

72. In the light of these explanations, it is understood that such
complaints that are similar to the ones lodged under the present
application have been previously examined by the Court and the relevant
rules of the Constitution have been interpreted.

73. Although it may be asserted that the impugned practice of the
inferior court -giving rise to both of the applicant’s complaints- differed
from the interpretations adopted by the Court in its above-mentioned
case-law, the Court considers that this difference does not point at a
general problem.

74. Accordingly, the Court concludes that the present application
concerning the alleged violations of the right to a reasoned decision and
the right of access to a court, with respect to which it has a clear and
frequently-applied case-law, does not point to a general problem. It also
arrives at the conclusion that the present application has not been proven
to carry any significance in terms of implementation and interpretation

15
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of the Constitution or determination of the scope and the limits of
fundamental rights.

ii. As regards the Personal Significance

75. The items of damage allegedly incurred by the applicant in the
instant case are the rectification fine, for which he paid TRY 184, and
the attorney’s fee of TRY 660, which he has not yet paid according to his
assertions. The applicant also claimed that he had spent TRY 114.85 in
court fees and TRY 100 in postal costs for this set of proceedings.

76. The applicant did not mention any non-pecuniary damage or claim
any non-pecuniary compensation. He only requested the Court to rule on
a retrial and the individual application costs and the attorney’s fee for the
individual application process be covered by the Treasury.

77. The issue that was of main importance for the applicant is the fact
that he had failed to timely pay the rectification fine of TRY 54.55, to
which there had been no impediment upon the notification of the final
decision of the SMAC; upon which the debt was taken under a pursuit
for collection by the tax office but the applicant was not duly notified over
the course of that pursuit and, therefore, had to pay TRY 184 for this fine;
and he had to bear a litigation cost of TRY 874.85 in the action he brought
to challenge this matter.

78. In sum, the total amount of the pecuniary damage suffered by the
applicant in the present case shall be acknowledged as TRY 1,058.85 by the
Court. Having regard to the fact that the applicant, who was working as a
self-employed lawyer, failed to make an explanation to indicate that such
an amount seriously damaged his financial situation and how significant
it was for him, the Court has concluded that this does not amount to a
significant damage for the applicant.

iii. Conclusion

79. In the light of the above, the Court has reached the conclusion
that the application is not of significance in terms of implementation
and interpretation of the Constitution and also that the applicant has not
suffered a significant damage.

16
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80. For these reasons, the Court must declare this part of the
application, which is understood to be lacking of constitutional and
personal significance, inadmissible without holding any examination in
respect of the remaining admissibility criteria.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
1 December 2016 that

A. The applicant’s request for anonymity in public documents be
ACCEPTED;

B. 1. The allegation concerning the imposition of a fine as a result of the
dismissal of a rectification request be DECLARED INADMISSIBLE for
incompatibility ratione temporis;

2. The allegations concerning the action brought against the collection
procedure of the fine be DECLARED INADMISSIBLE for lack of
constitutional and personal significance;

C. The court expenses be COVERED by the applicant;

D. A copy of the judgment be SENT to the Ministry of Justice.
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On 30 November 2017, the Plenary of the Constitutional Court
declared inadmissible the individual application lodged by B.T.
(no. 2014/15769) for non-exhaustion of available remedies insofar
as it concerned the alleged violation of the prohibition of treatment
incompatible with human dignity due to unlawfulness of administrative

detention, inhuman and degrading conditions of detention and non-

existence of an effective remedy to challenge detention.

THE FACTS

[9-38] The applicant, an Uzbek national who stated that he had left
his country for being subject to oppression on account of his religious
and political opinions, was arrested at the Sabiha Gokgen Airport on
26 June 2014 while attempting to go abroad with a false passport.
He was imposed an administrative fine for misrepresentation of his
identity and his illegal entry into Turkey. A criminal investigation was
also initiated against him for forgery of an official document.

He was then placed in the detention room of the Sabiha Gokgen
Airport for 6 days until 28 June 2014. It is evident from the “Interview
Report” issued by the law enforcement officers on 23 June 2014
following their interview with the public prosecutor by phone that
there was no instruction for taking him in custody for the offence
of forgery. The applicant was then transferred to the Kumkapi
Foreigners” Removal Centre for being placed under administrative
detention.

The applicant’s appeal against the administrative detention order
was dismissed by the Istanbul 7th Magistrate Judge by its decision
of 17 July 2014 with a final effect. This decision was notified to the
applicant’s lawyer on 4 August 2014.

Pending his detention at the Kumkapi Centre, the applicant sought
international protection from the Istanbul Governor’s Office on 22 July
2014. By the letter of the Directorate General of Immigration Authority,
he was released from the Kumkapi Centre on 21 August 2014.
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He was placed under detention for 60 days, in the detention room
of the Sabiha Gokgen Airport for 6 days between 23 June and 28 June
2014 and subsequently in the Kumkap1 Foreigners” Removal Centre
for 54 days between 28 June and 21 August 2014.

V. EXAMINATION AND GROUNDS

39. The Constitutional Court, at its session of 30 November 2017,
examined the application and decided as follows:

A. Alleged Violation of the Prohibition of Treatment
Incompatible with Human Dignity

40. The applicant maintained that he had to leave Uzbekistan of
which he was a citizen for having being subject to oppression and
persecution due to his religious and political thoughts and arrived in
Turkey where he was arrested at the airport while leaving the country;
that he was then placed in a detention room for 6 days with no daylight
and outdoor activities; and that after being released from detention, he
was placed in the Kumkap1 Foreigners’” Removal Centre (“Kumkap1
Centre”) for 54 days. He further indicated that cells of the Kumkap1
Centre was unfit for accommodation —overcrowded (occasionally up
to 500 inmates) and a smoker place with bad food, dirty toilet and
bathroom facilities and limited living space and recreation facilities—;
that he could enjoy fresh air for only ten minutes once a week; that
he had very limited access to health-care services and he was to stay
in the same place with persons with infectious diseases; that his
psychological balance was disturbed for being placed there; and that
he had no effective remedy whereby he could challenge the conditions
of his detention. He accordingly alleged that the prohibition of
treatment incompatible with human dignity, the rights to a fair trial as
well as to an effective remedy had been violated.

41. The Constitutional Court is not bound by the legal qualification
of the facts by the applicant and it makes such assessment itself (see
Tahir Canan, no. 2012/969, 18 September 2013, § 16). As the actions
concerning the foreigners’ entry into the country, their residence
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and deportation from the country are not related to “civil rights and
obligations” or to an adjudication on the merits of “a criminal charge”,
no separate examination as to the right to a fair trial was carried out.

42. The Court, in its previous judgments, examined the detention
conditions of the foreigners who were placed in administrative
detention within the ambit of the prohibition of treatment
incompatible with human dignity (see Rida Boudraa, no. 2013/9673, 21
January 2015; K.A. [Plenary], no. 2014/13044, 11 November 2015; F.A.
and M.A., no. 2013/655, 20 January 2016; A.V. and Others, no. 2013/1649,
20 January 2016; F.K. and Others, no. 2013/8735, 17 February 2016; T.T.
no. 2013/8810, 18 February 2016; A.S., no. 2014/2841, 9 June 2016; and
LS. and Others; no. 2014/15824, 22 September 2016).

43. Article 148 § 3 in fine of the Constitution reads as follows:

“In order to make an application, ordinary legal remedies must be
exhausted”.

44. Article 45 § 2, titled “Right to individual application”, of the Code
on Establishment and Rules of Procedures of the Constitutional Court,
no. 6216 and dated 30 March 2011, provides for:

“All of the administrative and judicial remedies that have been prescribed
in the code regarding the transaction, the act or the negligence that is alleged
to have caused the violation must have been exhausted before making an
individual application”.

45. Respect for fundamental rights and freedoms is a constitutional
duty incumbent on all organs of the state, and in case of any breach of
this duty, the alleged violation must be primarily brought before the
competent administrative authorities and instant courts. As required
by the subsidiarity nature of the individual application mechanism,
the ordinary legal remedies must be exhausted in order to lodge an
application with the Constitutional Court. Pursuant to this principle,
the applicant is to duly inform the relevant administrative and judicial
authorities of his complaint primarily and on time and to present, in
a timely manner, all relevant information and evidence at his hand
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to the authorities as well as to show due diligence to pursue his case
and application. Only when it is not possible to redress the alleged
violations through this ordinary review mechanism, an individual
application may be lodged (see Ismail Bugra Islek, no. 2013/1177, 26
March 2013, § 17; and Bayram Gok, no. 2012/946, 26 March 2013, § 18).

46. For the requirement of the exhaustion of domestic remedies,
the legal system must primarily afford an administrative or judicial
remedy to which an individual who alleged any of rights has been
violated may have recourse. Besides, this legal remedy must be
effective and capable of providing redress in respect of the complaints
and offering reasonable prospects of success as well as must be
available not only in theory but also in practice (see Fatma Yildirim, no.
2014/6577, 16 February 2017, § 39). However, the doubt as to the fact
that any remedy which is capable of offering a reasonable prospect of
success in theory would not accomplish in practice does not justify the
failure to exhaust that remedy (see Sait Or¢an, no. 2016/29085, 19 July
2017, § 36). Furthermore, the failure to actually resort to or use any
legal remedy which has been introduced through a legal arrangement
and which arouses no hesitation as to its existence given the objective
meaning of the law will not suffice to reach a conclusion that this
remedy is not effective or does not exist.

47. The question as to whether the applicant can be considered to
have done everything which could be reasonably expected of him must
be examined in the light of the particular circumstances of each case
(see S.S.A., no. 2013/2355, 7 November 2013, §§ 27 and 28). However,
in cases where it appears that exhaustion of available remedies would
not serve the purpose or is not effective, an application lodged without
these remedies being exhausted may be examined (see Sehap Korkmaz,
no. 2013/8975, 23 July 2014, § 33).

48. Given the absolute nature of the prohibition of treatment
incompatible with human dignity, which is safeguarded by Article
17 of the Constitution, a legal remedy may be said to be effective
only when it is capable of preventing the alleged violation -and in
certain circumstances must be punitive as well- and, if necessary,
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of providing reasonable redress for any violation that has already
occurred as a complementary element. Otherwise, merely providing
a redress for such kind of violations would (partially/implicitly)
justify those suffered by persons subject to such treatments as well
as diminish, to an unacceptable degree, the State’s liability to ensure
the detention conditions corresponding to the standards enshrined
by the Constitution. Therefore, as in the present case where what is
complained of is “detention under conditions incompatible with
human dignity”, a remedy which is capable of ensuring improvement/
enhancement in detention conditions as well as offering redress for
damage resulting therefrom may be said to be effective. Besides, in
addition to a compensatory legal remedy, the State must also establish
an effective mechanism which would promptly halt such treatment
(see K.A., 8§ 72 and 73).

49. However, if the person concerned is no longer placed in the
place giving rise to the alleged violation, “his placement” will be
discontinued. Therefore, the violation resulting from such placement
can be said to no longer exist. Besides, the person leaving the removal
centre and thereby gaining his freedom would have no legal interest
in seeking proactive improvement of the placement conditions.
In this sense, for foreigners released from the removal centre, it
is unreasonable to resort to legal remedies capable of preventing
the violation or ensuring proactive improvement of the placement
conditions, in which case there must be mechanisms capable of
redressing the damage sustained. It may be accordingly concluded
that with respect to the complaints raised by those placed in the
removal centres about their detention conditions, the effective legal
remedy is the compensatory remedy.

50. In the present case, the applicant was released from the Kumkapi
Centre on 21 August 2014 upon the letter of the Directorate General of
Immigration Authority. Following his release, the applicant directly
lodged an individual application on 22 September 2014. It is therefore
necessary to examine whether a mechanism offering a redress for
pecuniary and non-pecuniary damage sustained by the applicant on
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account of his detention conditions until his release had been available
in the Turkish legal system prior to the introduction of the individual
application mechanism.

51. In its K.A. judgment (see §§ 80 and 81), the Court concluded
that there was no effective administrative and judicial remedy capable
of offering redress for the damage sustained due to placement in
unfavourable conditions. In reaching this conclusion, the Court took
into consideration the absence of any judicial or administrative decision
which indicates that the applicant was awarded compensation for his
suffering on account of the unfavourable conditions of his detention.

52. However, the Court has currently reached the conclusion that
this case-law must be reviewed. One of the factors leading the Court
to adopt such consideration is the fact that pursuant to Article 125
of the Constitution and Article 2 of Law no. 2577 on Administrative
Jurisdiction Procedure, absence of a decision indicating an award of
compensation must not be per se decisive in concluding that there is
no effective remedy whereby the damage sustained on account of
unfavourable detention conditions could be redressed. As a matter
of fact, it may be erroneous to consider that there is no effective
compensatory remedy without discussing whether such a remedy
exists in theory but by merely relying on the absence of any court
decision demonstrating that no such action has been so far brought
and no compensation has been awarded. In this respect, in order to
conclude that there is no available remedy, the national legal system
must be primarily examined so that it would be ascertained whether
a compensatory remedy whereby a foreigner may resort is available
in theory. In addition, the failure to operate a remedy -which appears
to exist in theory- in practice merely due to lack of information must
not be construed to the effect that it is ineffective. In this case, what
is indeed important is the existence of any decision indicating that
no compensation could be awarded rather than a decision indicating
an award of compensation. The conclusion that a remedy which
is in theory capable of offering redress is nevertheless ineffective in
practice may be reached only when the courts find it incapable of
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offering redress for the damage sustained on account of the detention
conditions.

53. Administrative detention is based on a decision of administrative
nature. Besides, the detention room where foreigners are placed under
administrative detention and the Foreigners” Removal Centres are
run, inspected and operated by the Ministry of Internal Affairs as a
public service. Therefore, it is incumbent on this Ministry to ensure
compliance of the conditions of these detention rooms and centres
with the standards specified in the national and international law.

54. Article 2 of Law no. 2577 provides for that those whose
individual rights have been infringed directly on account of an
administrative act or action are entitled to bring an action for
compensation before administrative tribunals. Accordingly, an action
for compensation may be brought in administrative jurisdiction in case
of any damage resulting from the administration’s acts and actions.
As the said provision does not make any distinction as to the kinds
of administrative acts or actions, it is possible to seek compensation,
through an action for compensation to be brought in administrative
jurisdiction, for damage resulting from any kind of acts or actions in
the form of an administrative function. It accordingly appears that
Article 2 of Law no. 2577 forms a sufficient legal ground for litigating,
before administrative tribunals, any kind of damage resulting from an
administrative act. It has been therefore concluded that it is possible
to bring an action for compensation, before administrative tribunals
pursuant to Article 2 of Law no. 2577, due to the damages resulting
from the alleged unlawfulness of the detention conditions at detention
rooms and foreigners’ removal centres.

55. In this regard, there is no doubt that the administrative court is,
through an action for compensation to be brought in administrative
jurisdiction, entitled to examine whether the detention conditions are
compatible with the relevant national and international law as well
as to award compensation if detention conditions are found to be
unlawful -provided that this has caused damage and there is a casual
link between the damage and the detention conditions-.
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56. In addition, the administrative judicial authorities are in a better
position than the Constitutional Court to make an assessment as to
physical conditions of detention rooms and removal centres where
foreigners are detained. In assessing the compatibility of physical
conditions of detention rooms and foreigners” removal centres with
national and international standards, the Constitutional Court makes
an assessment over the case file whereas the inferior courts have
several opportunities such as conducting an on-site examination,
obtaining an expert report and etc.. It is therefore undisputed that
making an assessment as to the physical conditions of foreigners’
removal centres primarily by administrative judicial authorities is not
only an approach compatible with the subsidiarity principle but also
would be advantageous to the applicant.

57. In the light of Article 2 of Law no. 2577, it has been concluded
that it would be incompatible with the “subsidiarity nature” of the
individual application mechanism to examine this application lodged
without the exhaustion of the remedy of “action for compensation”
which appears to be accessible as well as be capable of having a
prospect of success and offering sufficient redress for pecuniary and
non-pecuniary damage arising from the incompatible conditions of
detention.

58. For these reasons, the Court declared this part of the application
inadmissible for non-exhaustion of available remedies without making
any further examination as to the other admissibility criteria.

59. However, the Court has found it necessary to clarify an issue
as to the duration of administrative actions likely to be brought,
following this judgment, in case of impugned incidents like in the
present application as well as those which are of the same nature with
the present one and pending before the Court. It must be primarily
stressed that it is in the discretion of the administrative tribunals to
assess the conditions as to the duration of the proceedings and to
determine whether the administrative actions have been brought
in due time. It is therefore undisputed that the inferior courts are
vested also with the power to assess whether the administrative
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actions -which are likely to be brought, after this judgment becomes
public, with respect to incidents which are directly brought before
the Constitutional Court in line with the case-law specified in the
case of K.A. where it was concluded that there had been no effective
administrative and judicial remedy capable of offering redress for the
damage sustained on account of unfavourable conditions of detention-
have been filed in due time. However, in respect of the foreigners
who have had recourse to administrative jurisdiction following “the
inadmissibility decisions rendered due to non-exhaustion of available
remedies” pursuant to the change of the case-law concerning the
present application and those which are of the same nature and
pending before the Court, terms of litigation must be considered in a
way that would not lead to a violation of their right to access to court.

60. As the alleged violation of the prohibition of treatment
incompatible with human dignity was found inadmissible for non-
exhaustion of available remedies, the alleged violation of the right
to an effective remedy set forth in Article 40 of the Constitution, in
conjunction with the said prohibition, was not examined by the Court
at this stage.

Mr. Serruh KALELI did not agree with this conclusion.
B. Complaints as to the Right to Personal Liberty and Security

1. Alleged Violation of the Right to Personal Liberty and Security
due to Non-compliance with the Principle of Being Brought
Promptly before a Judge

61. The applicant maintained that the police officers in charge had
consulted with the public prosecutor two hours after he had been
taken into custody for allegedly using a false Greek passport at the
Sabiha Gokgen Airport; that he had been taken into custody despite
no instruction had been issued by the prosecutor; and that he had not
been brought before a judge within forty-eight hours as specified in
Article 19 § 5 of the Constitution.
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62. The safeguards of being brought promptly before a judge, being
entitled to trial within a reasonable time or of being released pending
trial, which are enshrined in Article 5 § 3 of the Convention, have been
introduced for individuals against whom there is reasonable suspicion
of having committed an offence or there are reasonable grounds
leading to the necessity to prevent their committing an offence or
fleeing after having done so. In other words, these safeguards are
applicable to individuals against whom a criminal investigation has
been initiated or who are still being investigated.

63. Pursuant to Articles 47 § 3 and 48 §§ 1 and 2 of the Code no.
6216 on Establishment and Rules of Procedures of the Constitutional
Court (Code no. 6216) and relevant paragraphs of Article 59 of the
Internal Regulations of the Constitutional Court, the applicants are
obliged to explain their allegations as to the impugned incidents, to
substantiate their legal claims on the violation of the constitutional
provision invoked as well as to indicate which rights within the scope
of the individual application mechanism have been violated, the
reasons and evidence thereof (see S.S.A., § 38; and Vel Ozdemir, no.
2013/276, 9 January 2014, §§ 19 and 20).

64. If the specified conditions are not satisfied, the Court may find
the application inadmissible for being manifestly ill-founded.

65. In maintaining that “he had not been brought promptly before
a judge or other officer authorised by law to exercise judicial power in
conjunction with Article 5 § 1 (c) of the Convention”, the applicant failed
to submit any explanation or evidence to prove that his particular case
fell within the ambit of “Article 5 § 1 (c) of the Convention”, in other
words he failed to demonstrate that his placement in a detention room
was based on the suspicion of his guilt or the necessity to prevent his
fleeing after having committed an offence. It has been observed that
during the interview of the police officers with the public prosecutor
following his arrest with a false passport, the latter did not give any
instruction ordering the applicant’s custody; and that the applicant
continued to be detained in spite of the expiry of the forty-eight-hour
period specified in Article 19 § 5 of the Constitution as well as Article
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91 § 1 of the Code of Criminal Procedures no. 5271. The applicant did
not submit any proof or convincing explanation that his detention
until 30 June 2014 when his administrative detention was ordered for
his being a foreigner fell within the scope of a criminal investigation.

66. For these reasons, as the applicant failed to substantiate the
alleged violation, the Court declared this part of the application
inadmissible for being manifestly ill-founded without making any further
examination as to the other admissibility criteria.

2. Alleged Unlawfulness of Detention, Failure to Duly Inform
the Reasons for Arrest and Non-existence of an Effective Remedy
against Detention and Opportunity to Offer Redress

a. The Applicant’s Allegations

67. He maintained that he had been placed in the detention room and
in the foreigners” removal centre for 6 days and 54 days respectively
in spite of the non-existence of any public prosecutor’s instruction and
any deportation order issued in respect of him pursuant to Article 54
of the Law no. 6458 on Foreigners and International Protection -even
if such an order existed, it had been notified neither to him nor to
his lawyer- ; that he had not been promptly informed, in a language
which he understood, of the accusation against him and his legal
rights; and that his relatives had not been notified of his custody.
He further asserted that his detention lacked a legal ground; that
his challenge to administrative detention had been dismissed by the
Magistrate Judge; that the Governor’s Office issued an order for his
administrative detention on 30 June 2014, eight days after his arrest;
that prior to the issuance of administrative detention order, the
procedure of “Summons to leave Turkey” set out in Article 56 of Law
no. 6458 had not been implemented; that his administrative detention
had not been reviewed on monthly basis; and that his request for
release had not been subject to an effective judicial review. He also
indicated that even after his request for international protection from
the Governor’s Office on 22 July 2014, his administrative detention
continued in breach of Article 68 of the said Law; and that there was no
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remedy available in the Turkish law to which he could have recourse
against the alleged violations. He accordingly alleged that there had
been violations of his right to personal liberty and security as well as
right to an effective remedy.

b. The Court’s Assessment
68. Relevant part of Article 19 of the Constitution reads as follows:
“Personal liberty and security

Everyone has the right to personal liberty and security.

No one shall be deprived of his/her liberty except in the following cases
where procedure and conditions are prescribed by law:

Execution of sentences restricting liberty and the implementation of
security measures decided by courts; arrest or detention of an individual
in line with a court ruling or an obligation upon him designated by law;
execution of an order for the purpose of the educational supervision of a minor,
or for bringing him/her before the competent authority; execution of measures
taken in conformity with the relevant provisions of law for the treatment,
education or rehabilitation of a person of unsound mind, an alcoholic, drug
addict, vagrant, or a person spreading contagious diseases to be carried out
in institutions when such persons constitute a danger to the public; arrest or
detention of a person who enters or attempts to enter illegally into the country
or for whom a deportation or extradition order has been issued.

Individuals against whom there is strong evidence of having committed
an offence may be arrested by decision of a judge solely for the purposes of
preventing escape, or preventing the destruction or alteration of evidence, as
well as in other circumstances prescribed by law and necessitating detention.
Arrest of a person without a decision by a judge may be executed only when
a person is caught in flagrante delicto or in cases where delay is likely to
thwart the course of justice; the conditions for such acts shall be defined by
law. Individuals arrested or detained shall be promptly notified, in all cases
in writing, or orally when the former is not possible, of the grounds for
their arrest or detention and the charges against them; in cases of offences
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committed collectively this notification shall be made, at the latest, before the
individual is brought before a judge.

(As amended on April 16, 2017; Act No. 6771) The person arrested or
detained shall be brought before a judge within at latest forty-eight hours and
in case of offences committed collectively within at most four days, excluding
the time required to send the individual to the court nearest to the place of
arrest. No one can be deprived of his/her liberty without the decision of a
judge after the expiry of the 9 above specified periods. These periods may be
extended during a state of emergency or in time of war.

(As amended on October 3, 2001; Act No. 4709) The next of kin shall be
notified immediately when a person has been arrested or detained. Persons
under detention shall have the right to request trial within a reasonable
time and to be released during investigation or prosecution. Release may be
conditioned by a guarantee as to ensure the presence of the person at the trial
proceedings or the execution of the court sentence. Persons whose liberties
are restricted for any reason are entitled to apply to the competent judicial
authority for speedy conclusion of proceedings regarding their situation and
for their immediate release if the restriction imposed upon them is not lawful.

(As amended on October 3, 2001; Act No. 4709) Damage suffered
by persons subjected to treatment other than these provisions shall be
compensated by the State in accordance with the general principles of the
compensation law.”

69. The Constitutional Court is not bound by the legal qualification
of the facts by the applicant and it makes such assessment itself (see
Tahir Canan, no. 2012/969, 18 September 2013, § 16). As the right
to effectively apply to the competent judicial authority, which is
safeguarded by Article 19 § 8 of the Constitution for those who are
deprived of liberty, is a lex specialis in relation to Article 40 thereof, the
Court has not found it necessary, in the present case, to make a further
examination under Article 40 of the Constitution.

i. Admissibility

70. Pursuant to Article 57 § 6 of Law no. 6458, a challenge may be
brought against the decision ordering administrative detention before
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magistrate judges which thereby review the lawfulness of the decision.
The legislator has assigned the magistrate judges as the appeal
authority in respect of the decisions ordering administrative detention
in spite of its nature as an administrative action. In envisaging that
lawfulness of the decisions ordering administrative detention shall be
reviewed by magistrate judges instead of administrative courts which
have general jurisdiction over administrative acts, the legislator has
taken into consideration the nature of such decision which deprives
the foreigner of his liberty. In this sense, administrative courts are
not entitled to review the lawfulness of the administrative detention
order.

71. On the other hand, as there is no separate provision of law
which sets out that claims for compensation of damages sustained on
account of the unlawfulness administrative detention order will be
dealt with by the judicial authorities, there is no obstacle to bringing
such claims before administrative authorities pursuant to Article 2 of
Law no. 2577which is a general rule. However, in case of an action for
compensation, the jurisdiction of the administrative courts is limited
to the determination as to whether any damage has occurred due to
the administrative detention order as well as, if any, determination
of the amount of compensation, and they are not vested with the
authority to review the lawfulness of an administrative detention
order pursuant to Law no. 6458. As a matter of fact, the legislator
has vested the power to review the lawfulness of the administrative
detention order solely in magistrate judges. It has been therefore
concluded that no action for compensation may be brought against an
administrative detention order without lodging an appeal before the
magistrate judge and awaiting for the outcome of the decision to be
rendered by the magistrate judge.

72. In addition, if the magistrate judge finds the administrative
detention order lawful -given the fact that the administrative judicial
authority is not entitled to review the lawfulness of the administrative
detention order-, the action for compensation enshrined in Article 2
of Law no. 2577 would become ineffective in respect of compensation
claims due to alleged unlawfulness of the administrative detention
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order. In such cases, an individual application may be directly
lodged with the Constitutional Court in the prescribed period upon
finalization of the magistrate judge’s decision on lawfulness of the
administrative detention order.

73. However, if the magistrate judge finds the administrative
detention order unlawful, it is possible to bring an action for
compensation, upon finalization of the magistrate judge’s decision,
before the administrative court within the period prescribed in Law
no. 2577 for redress of any damage resulting therefrom. In that case,
an individual application cannot be lodged with the Constitutional
Court without exhausting the compensatory remedy in administrative
jurisdiction.

74. Besides, it is undisputed that those who have been deprived of
their liberty in the absence of any administrative detention order may
directly bring an action for compensation before the administrative courts
for damages sustained for being placed under administrative detention.

75. In the present case, the applicant’'s appeal against the
administrative detention order was dismissed by the Istanbul 7%
Magistrate Judge by its decision of 17 July 2014. It therefore appears
that the applicant was not required to exhaust the remedy of a
compensatory action before the administrative courts.

76. This part of the application was declared admissible for not
being manifestly ill-founded and there being no ground declaring it
inadmissible.

ii. Merits
(1) Alleged Unlawfulness of Administrative Detention

(a) General Principles

77. The right to personal liberty and security is a fundamental right
which provides safeguards to protect the individuals against arbitrary
interference by the State with their liberty (see Erdem Giil and Can
Diindar [Plenary], no. 2015/18567, 25 February 2016, § 62).
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78. The Court has defined the notion of deprivation of liberty within
the scope of Article 19 of the Constitution. Accordingly, deprivation
of liberty encompasses two elements -detention of an individual in a
restricted space for a significant period of time and no consent given
by that person to such detention- (see Ciineyt Kartal, no. 2013/6572, 20
March 2014, § 17).

79. Phrase of “liberty” specified in the first paragraph of the
provision means freedom and independence as well as freeness. In
this sense, it may be concluded that there has been an interference
with the individual’s liberty only when an individual’s freedom of
action is physically restricted. Such restriction on the freedom of action
is much stricter than the interference with the freedom of movement
safeguarded by Article 23 of the Constitution. For an interference
with the right to personal liberty and security, the individual must
be physically detained in a restricted space at least for a disturbing
period of time (see Galip Ogiit [Plenary], no. 2014/5863, 1 March 2017,
§ 34).

80. Regard being had to the wording of Article 19 of the Constitution
as a whole, the reasons for restriction set forth in its second and third
paragraphs are related to the physical liberty of individuals, and the
safeguards contemplated in the subsequent paragraphs are intended
for those who are physically deprived of their liberty. Therefore, what
is safeguarded by the right to personal liberty and security is merely
physical liberty of individuals (see Galip Ogiit, § 35).

81. It is set forth in Article 13 of the Constitution that fundamental
rights and freedoms may be restricted only by law. Besides, Article
19 of the Constitution provides for that the conditions under which
the right to personal liberty and security may be restricted must be
prescribed by law. It appears that the condition of “lawfulness”
introduced by Article 13 of the Constitution with respect to any
restriction of all fundamental rights and freedoms is specified also in
Article 19 thereof in relation to the right to personal liberty and security.
Accordingly, pursuant to Articles 13 and 19 of the Constitution which
are in harmony with one another, detention as an interference with
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the personal liberty must have a legal basis (see Murat Narman, no.
2012/1137, 2 July 2013, § 43).

82. The subsequent paragraphs provide safeguards for those who
are deprived of their liberty. In this sense, the right to be informed of the
reasons for arrest or detention as well as the accusations is safeguarded
in paragraph 4; the term of custody is specified in paragraph 5; the
necessity that the relatives must be notified of the arrest or detention
of the suspect in paragraph 6; the right to be tried within a reasonable
time as well as to be released during investigation and prosecution in
paragraph 7; the right to apply to a judicial authority in paragraph 8;
and the right to compensation in paragraph 9.

83. An interference with the right to liberty and security constitutes
a breach of Article 19 of the Constitution unless it also complies with
the conditions set out in Article 13 of the Constitution in which the
criteria with respect to the restriction of fundamental rights and
freedoms are specified (see Halas Aslan, no. 2014/4994, 16 February
2017, §§ 53 and 54).

84. As per Article 16 of the Constitution, the fundamental rights
and freedoms of foreigners may be restricted by law compatible
with international law. Accordingly, the administrative detention
giving rise to deprivation of liberty is to be prescribed by law, and
its principles and procedures prescribed by law are to comply with
international law (see Rida Boudra, § 76).

85. The authority to place in administrative detention is an
exceptional power introduced by Article 19 of the Constitution and
Article 5 of the Convention. It is accordingly possible to arrest or detain
a foreigner, pending his deportation or extradition, in compliance
with the procedure terms and conditions of which are indicated by
law (see Riza Bodraa, § 73). In such cases, administrative detention
may be ordered merely for the purpose of conducting deportation or
extradition processes, without the need for existence of any ground
such as prevention of his committing an offence or his fleeing.
However, unless deportation or extradition processes are conducted
“with due diligence” pursuant to Article 19 of the Convention, the
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deprivation of his liberty can no longer be said to be legitimate (see
KA., §123).

86. As an exceptional practice leading to deprivation of liberty,
administrative detention must be lawful and must not amount to
an arbitrary treatment. This measure must be subject to review to a
reasonable extent required by a democratic state of law; its conditions
must comply with generally recognized standards and must not
amount to a humiliating, degrading and inhuman treatment; and
those placed under administrative detention must be provided
with basic procedural rights and safeguards. The said provisions of
the Constitution and Convention intend to secure a legal position
with more safeguards in respect of personal liberty by seeking the
condition that terms and conditions of certain circumstances whereby
the individual is deprived of his liberty must be prescribed by law (see
Riza Boudra, § 74).

87. A legal arrangement to be made with a view to satisfying the
requirements of Article 19 of the Constitution must explicitly set forth
the procedural safeguards such as conditions of detention pending
deportation, its term, extension of term, its notification to the person
concerned, available remedies against the administrative detention,
access to lawyer and providing assistance of an interpreter for the
person placed under administrative detention. Otherwise, it cannot
be said that individuals are sufficiently protected against an arbitrary
and unlawful deprivation of liberty (see K.A., § 125).

(b) Application of General Principles to the Present Case

88. Pursuant to Law no. 6458, the Governor’s Office may issue
an order for administrative detention of the foreigners -out of those
whose deportation has been ordered- “who bear the risk of absconding
or disappearing; have breached the terms and conditions of legal
entry and exit; used false documents; failed to leave Turkey within the
prescribed period in the absence of any acceptable excuse; and pose a
threat to public order, public security or public health”. The duration
of administrative detention in removal centres shall not exceed six
months. The need to continue the administrative detention shall be
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regularly reviewed by the governor’s office on monthly basis. It is not
necessary to wait for 30 days in order to make an assessment as to
the continued detention. For those foreigners whose administrative
detention is no longer considered necessary, the administrative
detention shall be immediately ended. They may be required to
comply with administrative obligations such as to reside at a given
address and report to the authorities in the manner and periods to
be determined. The administrative detention order, the extension of
its duration and outcomes of the monthly regular reviews as well as
the reasons thereof shall be notified to the foreigner, or to his legal
representative or lawyer. The person placed under administrative
detention or his legal representative or lawyer may appeal against the
detention order before the magistrate judge who is to conclude the
assessment within five days. The decision of the magistrate judge shall
be final. The person placed under administrative detention or his legal
representative or lawyer may further appeal to the magistrate judge
for a review, alleging that the administrative detention conditions no
longer apply or have changed.

89. It appears that the legal arrangement set out in the said Law
clearly introduces a procedure which must be complied with in
conducting deportation process and is capable of preventing any
arbitrariness. In the present case, it must be ascertained whether the
procedure set out in the Law was conducted with due diligence (see
K.A., §127).

90. The applicant was arrested at the Sabiha Gokgen Airport on
26 June 2014 while attempting to go abroad with a false passport.
He was imposed an administrative fine for misrepresentation of his
identity and his illegal entry into Turkey. A criminal investigation
was also initiated against him for forgery of an official document.
The file contains no information as to the outcome of the criminal
investigation.

91. The applicant, who was illegally in Turkey and arrested while
attempting to leave Turkey with a false passport, was among the
persons who might be deported pursuant to Articles 53, 54 and 57 of
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Law no. 6458. Accordingly, immediately after an individual’s arrest by
law enforcement officers, the governor’s office is to be notified of the
situation in order to issue a deportation order. There is no imperative
provision which entails that an order for deportation will be issued
following the assessment to be made by the governor’s office within
forty-eight hours.

92. Pursuant to Article 57 § 2, titled “Administrative detention for
deportation purposes and its duration”, of Law no. 6458, out of individuals
for whom an deportation order has been issued, the governor’s office
shall issue an administrative detention order for those who bear the
risk of absconding or disappearing, breached the rules of entry into
and exit from to Turkey, have used false or fabricated documents,
have not left Turkey after the expiry of the period granted them to
leave, without an acceptable excuse, or pose a threat to public order,
public security or public health. Foreigners in respect of whom an
administrative detention order has been ordered shall be taken,
within forty-eight hours, to the foreigners” removal centres by the law
enforcement units arresting them.

93. As per Articles 16 and 19 § 2 of the Constitution, the foreigners’
right to personal liberty and security may be restricted by law in
compliance with the international law. According to Law no. 6458,
it is not possible to put in administrative detention the foreigners in
respect of whom no deportation order has been issued. As inferred
from the applicant’s file, there is no decision ordering his deportation
or administrative detention. Upon his arrest with false documents,
the Governor’s Office was not immediately informed of the situation.
Therefore, it did not issue any deportation order and thereby an
administrative detention order in respect of the applicant. Without
being subject to such a procedure and in the absence of a prosecutor’s
instruction for his custody within the scope of the investigation
into the forgery of official document, the applicant had been placed
in custody until 3 June 2014 when his administrative detention was
ordered, which was contrary to Law no. 6458. Although the applicant
could be placed in detention room only for 2 days until the issuance of
a deportation order, his continued placement in detention room and
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the foreigners’ removal centre, in the absence of a deportation order
and -in conjunction therewith- an administrative detention order
issued against him, lacked a legal basis.

94. Nor could it be ascertained whether the deficiency in the
lawfulness condition which was not satisfied at the initial stage
of deprivation of the applicant’s liberty has been subsequently
eliminated. Although a deportation order could have been issued,
pursuant to Article 54 of Law no. 6458, against the applicant for being
arrested while attempting to leave Turkey with false documents, the
order subsequently issued by the Governor’s Office was submitted
neither by the relevant Security Directorate nor the applicant. As
the applicant indicated in his application form that he had not been
notified with any deportation order, it has been concluded that he
was put in administrative detention for sixty days without any legal
ground.

95. It has been accordingly observed that the measure of
administrative detention required to be applied pending deportation
had no legal basis; and that nor was a deportation order issued in
the subsequent period in order to ensure lawfulness of the relevant
process. Given the failure to monthly review the administration
detention as well as the magistrate judge’s failure to identify alleged
unlawfulness, the Court has concluded that the administrative
detention process was not conducted with due diligence.

96. For these reasons, the Court has found a violation of Article 19 §
2 of the Constitution as the applicant’s detention was unlawful.

(2) Alleged Failure to Duly Notify the Reason for Placement under
AdministrativeDetention

97. In Article 19 § 4 of the Constitution, it is prescribed that
individuals arrested or detained shall be promptly notified, in all cases
in writing, or orally when the former is not possible, of the grounds
for their arrest or detention and the charges against them.

98. The requirement that legal and factual facts forming a basis
for the arrest and detention of an individual must be explained in
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simple and non-technical language which could be easily understood
would ensure the person whose restriction has been restricted to have
recourse to a competent judicial authority with a view to ensuring that
a decision be rendered in respect of him within a short time and, if the
restriction is unlawful, he be immediately released under Article 19
§ 8 of the Constitution. In this sense, the right to be informed set out
in Article 19 § 4 of the Constitution, in some way, embodies the other
safeguards inherent in this article (see A.V. and Others, § 137).

99. The applicant who is a foreigner was arrested and taken into
custody on 23 June 2014 while attempting to leave the country with
false documents. He was reminded of certain legal rights -such as
the rights to remain silence, to legal assistance, to inform his relatives
of his arrest and etc.- in the “Arrest and Custody Report, Form of
Suspect’s and Accused’s Rights” which was notified to him at 00:05
a.m.. However, it appears that the applicant was reminded of these
rights in his capacity as the suspect of the forgery of official documents.
Despite the absence of the prosecutor’s instruction for the applicant’s
custody for forgery as well as any administrative detention order, the
applicant continued to be kept in custody. As there was no judicial
or administrative decision ordering his custody, it was not therefore
actually possible to inform him of the reasons for his detention. The
fact that the administrative detention order was issued on 30 June
2014 -eight days after 23 June 2014 the date when he was initially
deprived of his liberty- is also a significant and sufficient indication
for this conclusion.

100. Article 57 of Law no. 6458 sets forth that the administrative
detention order, extension of such order and the results of the monthly
regular assessments by the Governor’s Office along with the grounds
thereof shall be notified to the foreigner, or his legal representative
or lawyer, and that the person under administrative detention or his
legal representative or lawyer may challenge these orders before the
magistrate judge.

101. According to the decision of 17 July 2014, which was issued
by the 7" Chamber of the Istanbul Criminal Court, it appears that a
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decision ordering the applicant’s administrative detention was taken
by the Governor’s Office on 30 June 2014. However, it appears from
the minutes and documents included in the application form and
its annexes that there is no information indicating that this decision
and the other decisions on monthly assessments, if any, were notified
to the applicant; and that neither the Ministry of Justice nor the
Ministry of Internal Affairs provided such information to be included
in the application file, which indicates that there is no information
demonstrating that the applicant was informed of the reasons for his
detention in the Kumkap1 Foreigner’s Removal Centre.

102. In the present case, it has been concluded that neither the
decision ordering his administrative detention as well as continuation
of this measure nor any related information was notified to him in
due time, which has therefore impaired his opportunities to request
a decision to be issued in respect of him and to request his immediate
release if this restriction is unlawful.

103. For these reasons, the Court has found a violation of Article 19
§ 4 of the Constitution.

(3) Alleged Absence of an Effective Remedy to Challenge the
Administrative Detention

104. Article 19 § 8 of the Constitution and Article 5 § 4 of the
European Convention on Human Rights (“the Convention”) entitle a
person whose freedom is restricted for whatsoever reason to apply to
a court which can speedily decide on the lawfulness of his detention
and order his release if his detention is unlawful. These provisions
essentially constitute a guarantee for review of the requests for release
or of the decisions ordering extension of detention through the cases
brought before courts upon a challenge as to the unlawfulness of
detention (see Firas Aslan and Hebat Aslan, no. 2012/1158, 21 November
2013, § 30).

105. Given the particular circumstances of the present case, Article
19 § 8 of the Constitution entitles a person who is deprived of his
liberty by way of arrest or detention to apply to a competent judicial
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authority as to the procedural and substantive conditions underlying
the lawfulness of the deprivation of his liberty. The examination to be
made by the competent judicial authority concerning the complaints
raised by the person deprived of his liberty must be of judicial nature
as well as afford safeguards appropriate for the challenges raised by
this person.

106. Such judicial review must ensure release of the person
concerned when necessary so that such a legal remedy would offer
sufficient prospects of success not only in theory but also in practice.
Otherwise, such remedy cannot be said to be accessible and effective
(see K.A., § 152).

107. As explained in detail in the section where compliance of
the applicant’s administrative custody with Article 19 § 2 of the
Constitution is discussed, Law no. 6458 provides for a procedure
which would be followed and capable of preventing arbitrariness
likely to occur during the enforcement of deportation orders. The
applicant asserted that this procedure did not effectively operate in
the present case.

108. The alleged unlawfulness of the applicant’s detention -as he
was detained in the absence of a deportation order to be issued in
respect of him at the initial and subsequent stages of his detention as
well as of an administrative detention order required to be issued in
relation therewith- is also discussed in the relevant section.

109. Law no. 6458 includes no legal arrangement which would
cease the actual practice leading to the applicant’s detention without
the existence of any decision in this respect. Therefore, he could not
request any judicial or administrative authority to review his detention
until 30 June 2014 when his administrative detention was ordered.

110. Absence of a deportation order which is the basic legal pre-
requisite for the applicant’s detention at the stage when his challenge
to the administrative detention order was examined before the criminal
court -which thereby led to the failure to consider the unlawfulness of
the detention in conducting the review- made it impossible to reach
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the conclusion that the appeal examination had been conducted
“with due diligence” in a way that would provide a safeguard for the
applicant.

111. As there is no information indicating whether monthly review
specified in Article 57 of Law no. 6458 was conducted, in addition to
the unlawfulness of the administrative custody at the initial stage,
and if such review was conducted, whether the result thereof and
its grounds were notified to the applicant or his lawyer, it cannot
be concluded that the administrative custody order was enforced in
compliance with the requirement of “due diligence” also at the stage
when this order was enforced.

112. As explained above, it has been observed that available
remedies prescribed in Law no. 6458 and capable of ensuring his
release following a re-assessment to be made on the basis of the
changes in applicant’s legal status were not effectively operated in the
present case.

113. Consequently, the Court has found a violation of the applicant’s
right to apply to an effective judicial authority, which is safeguarded
by Article 19 of the Constitution, in relation to the substantive and
procedural conditions underlying the lawfulness of his deprivation of
liberty.

(4) Alleged Violation of the Right to Compensation due to
Wrongful Detention

114. In Article 19 § 9 of the Constitution, it is set forth that damages
sustained by persons detained contrary to the preceding paragraphs of
the same article shall be compensated by the State. This arrangement
entails the State to establish a mechanism which provides the
opportunity to claim compensation if any of the rights specified in this
article has been violated. Therefore, in cases where there has been a
violation of one paragraph or several paragraphs preceding Article
19 § 9 of the Constitution, the absence of any compensatory remedy
in the domestic law would be also in breach of Article 19 § 9 of the
Constitution.
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115. As per Article 125 of the Constitution, acts and actions of the
administration are subject to judicial review, and the State is liable
to offer redress for damages resulting from such acts and actions.
In Articles 141-144 of Code no. 5271, the suspects or accused who
have been wrongfully deprived of their liberty during a criminal
investigation or prosecution and whose legal rights have not been
respected as well as not been reminded to them are entitled to
bring an action for compensation before criminal courts for the
damages sustained by them. However, the foreigners who are
under administrative detention cannot avail themselves of this legal
arrangement specified in Code no. 5271 as they have not been deprived
of their liberty for any reason as a criminal suspect or accused.

116. As explained in detail in the section where the prohibition
of treatment incompatible with human dignity is dealt with, those
whose personal rights have been damaged due to any administrative
act and actions under Article 2 of Law no. 2577 may bring an action
for compensation. It is also set forth in the same article that the
administrative jurisdiction is limited to the review of lawfulness.
Accordingly, in cases of an action for annulment or compensation,
administrative courts may either issue an annulment decision or
award compensation if they have found the administrative act or
action unlawful.

117. It has been explained above under the heading of admissibility
that Law no. 6458 does not vest the administrative courts with the
authority to review the lawfulness of foreigners’ detention; that
this authority is exercised solely by the magistrate judges pursuant
to Article 57 of Law. 6458; and that it is possible to bring an action
for compensation only when magistrate judges find the detention
unlawful.

118. The applicant was released by the Kumkapi Centre on 21
August 2014, upon the letter of the Directorate General of Immigration
Authority, after having been detained under administrative custody.
His detention was discontinued by virtue of an administrative act,
and there is no judicial decision taken with respect to the lawfulness
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of his detention. As the administrative courts are not tasked with the
review of the lawfulness of detention, it has been considered that the
applicant had no opportunity to ensure redress of his damage by
means of directly bringing an action for compensation before lodging
an individual application with the Constitutional Court.

119. In the present case, the Court has found a violation of the right
to personal liberty and security on the grounds that the applicant’s
detention was not lawful, that the reasons for his detention was not
duly notified and that there was no effective remedy to challenge his
detention. It is therefore necessary that, pursuant to Article 19 § 9 of
the Constitution, the applicant should have been provided with a
remedy capable of offering redress for his damages.

120. Consequently, the Court has found a violation of Article 19 §
9 of the Constitution as the applicant’s challenge to the administrative
detention order restricting his liberty was rejected by the 7" Chamber
of the Istanbul Criminal Court on 17 July 2014 and the administrative
courts were not, under Law no. 6458, vested with the review of
lawfulness of the administrative detention and did not therefore have
the capacity to award compensation in favour of those detained.

C. Application of Article 50 of Code no. 6216

121. Article 50 §§ 1 and 2 of the Code no. 6216 on the Establishment
and Rules of Procedures of the Constitutional Court reads as follows:

“1) At the end of the examination of the merits it is decided either the right
of the applicant has been violated or not. In cases where a decision of violation
has been made what is required for the resolution of the violation and the
consequences thereof shall be ruled...”

(2) If the determined violation arises out of a court decision, the file shall
be sent to the relevant court for holding the retrial in order for the violation
and the consequences thereof to be removed. In cases where there is no legal
interest in holding the retrial, the compensation may be adjudged in favour of
the applicant or the remedy of filing a case before the general courts may be
shown. The court, which is responsible for holding the retrial, shall deliver a
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decision over the file, if possible, in a way that will remove the violation and
the consequences thereof that the Constitutional Court has explained in its
decision of violation.”

122. The applicant claimed 2,498.14 Turkish liras (TRY) for
pecuniary damage and TRY 30,000 for non-pecuniary damage.

123. It has been concluded that the applicant’s right to personal
liberty and security was violated on the grounds that his detention
was unlawful, that the reasons for his detention was not duly
notified to him, and that there was no effective remedy to challenge
his detention and no opportunity capable of offering redress for his
wrongful detention.

124. The applicant was awarded a net amount of TRY 10,000 for
his non-pecuniary damage which could not be redressed by merely
finding a violation.

125. In order for the Court to award pecuniary compensation,
there must be a causal link between the pecuniary damage allegedly
sustained by the applicant and the violation found. Although he
claimed pecuniary compensation, for the days he could not work, on
the basis of the minimum wage, his claim for pecuniary damage must
be rejected for the absence of casual link between his unemployment
and the violations found.

126. The court expense of TRY 1.800, which covers the counsel fee,
must be reimbursed to the applicant.

VI. JUDGMENT

For these reasons, the Constitutional Court held on 30 November
2017:

A. The applicant’s request for concealing his identity in public
documents be ACCEPTED;

B. 1. By MAJORITY and by dissenting opinion of Mr. Serruh Kaleli
that the alleged violation of the prohibition of treatment incompatible
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with human dignity due to the detention conditions be DECLARED
INADMISSIBLE for non-exhaustion of available remedies;

2. UNANIMOUSLY that the alleged violation of the applicant’s
right to personal liberty and security due to the breach of the
principle of being promptly brought before a judge be DECLARED
INADMISSIBLE for being manifestly ill-founded;

3. UNANIMOUSLY that the alleged violation of his right to
personal liberty and security due to the unlawfulness of his detention,
the failure to duly notify him of the reasons for his detention and the
lack of an effective remedy to challenge his detention as well as of an

opportunity capable of offering redress for his wrongful detention be
DECLARED ADMISSIBLE.

C. UNANIMOUSLY that the right to personal liberty and security
was VIOLATED in so far as it concerned Article 19 §§ 2, 4, 8 and 9 of
the Constitution due to the unlawfulness of the applicant’s detention,
the failure to duly notify him of the reasons for his detention and the
lack of an effective remedy to challenge his detention as well as of an
opportunity capable of offering redress for his wrongful detention.

D. A net amount of TRY 10,000 be PAID to the applicant as non-
pecuniary compensation, and his other claims for compensation be
DISMISSED;

E. The court expense covering the counsel fee of TRY 1,800 be
REIMBURSED TO THE APPLICANT;

F. The payment be made within four months as from the date
when the applicant applies to the Ministry of Finance following the
notification of the judgment. In case of any default in payment, legal
INTEREST ACCRUE for the period elapsing from the expiry of four-
month time limit to the payment date.

G. A copy of the judgment be SENT to the Ministry of Justice.
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DISSENTING OPINION OF JUSTICE SERRUH KALELI

The applicant maintained that he was arrested on 23 June 2014
while attempting to go abroad with a false passport and that he was
initially placed under administrative custody in a detention room for
six days by virtue of an order having no legal basis and subsequently
in the Kumkap1 Foreigners” Removal Centre for fifty-four days.

He asserted that while being detained, he had been subject to
treatment incompatible with human dignity; that he had been deprived
of daylight during the first six day and had had no opportunity to do
physical exercise; that physical conditions of his detention had failed
to comply with the criteria set by the European Court of Human
Rights (“the ECHR”) as well as with international standards; that the
cells had been overcrowded; and that he had had to stay with in an
unhealthy and smoker environment with full of pests and persons
suffering from all kinds of diseases. He further maintained that he had
been ensured to have access to fresh air for only 10 minutes once a
week; that there had been no doctor and health officer at the facility
with limited access to medical assistance; that there had been no social
care specialist; that toilets and bathrooms had been dirty and not been
cleaned regularly; that prisoners had not been provided with clean
potable water which could be only purchased in return for money;
that prisoners had been served insufficient and poor quality food;
that he had had to live in a noisy environment with lights on at night
and he had been therefore mentally depressed, which amounted to
a humiliating treatment incompatible with human dignity; and that
there had been no effective remedy whereby he could challenge his
detention. He accordingly lodged an application and requested the
Court to find a violation of Article 3 of the Convention and Article 17
of the Constitution.

ASSESSMENT AS TO THE ALLEGED VIOLATIONS OF THE
PROHIBITION OF TREATMENT INCOMPATIBLE WITH HUMAN
DIGNITY AND OF THE RIGHT TO AN EFFECTIVE REMEDY IN
CONJUNCTION THEREWITH:
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1) Although it is not bound by the legal qualification of the facts
by the applicant, the Court, in its previous judgments, examined
the detention conditions of the foreigners who were placed in
administrative detention within the ambit of the prohibition of
treatment incompatible with human dignity (see Rida Boudraa, no.
2013/9673, 21 January 2015; K.A.; F.A. and M.A., no. 2013/655, 20
January 2016; A.V. and Others, no. 2013/1649, 20 January 2016; F.K.
and Others, no. 2013/8735, 17 February 2016; T.T., no. 2013/8810, 18
February 2016; A.S., no. 2014/2841, 9 June 2016; and L.S. and Others; no.
2014/15824, 22 September 2016).

2) Regard being had to the impugned facts of the present case as
well as the fact that the Court had previously declared admissible all
applications of similar nature and there being no ground declaring
it inadmissible, the present application was declared admissible and
accordingly decided to be examined as to its merits under Articles 17
and 40 of the Constitution.

3) The applicant’s first complaint which he considered to fall
under the prohibition of treatment incompatible with human dignity
concerns the conditions of the detention room where he had been
placed in custody for 6 days.

4) The applicant, an Uzbekistan citizen who entered Turkey
illegally and also attempted to leave the country with a false passport,
was arrested on 23 June 2014. He was then placed in the detention
room of the Sabiha Gokgen Airport for 6 days until 28 June 2014 when
he was transferred to the Kumkap1 Centre. It is evident from the
“Interview Report” issued by the law enforcement officers on 23 June
2014 following their interview with the public prosecutor by phone
that the applicant was being placed under administrative detention as
there was no instruction for taking him in custody for the offence of
forgery.

5) Upon the applicant’s challenge to lift the administrative detention
order, which was dated 15 July 2014, the 7" Chamber of the Istanbul
Criminal Court rendered a decision where it was indicated that the
applicant had been under administrative detention since 30 June 2014.
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6) For the material conditions to which the persons placed under
administrative detention have been subject to fall into the ambit of
Article 17 § 3 of the Constitution, it must attain a minimum threshold
of severity. Detention conditions must not reach an intensity
exceeding the unavoidable level of suffering inherent in detention
as well as must have no mental effect on the foreigner detained and
foster a sense of desperation in him. In making such an assessment as
to this minimum threshold of severity, all information of the detention
conditions, notably the duration of detention, its physical or mental
effects as well as the victim’s sex, age and state of health must be taken
into consideration (see K.A., § 93; and Rida Boudraa, § 60).

7) A treatment is described as “inhuman”, if it has been premeditated
and has caused actual bodily injury or physical or mental suffering,
and degrading if it has been “such as to arouse in [its] victims feelings
of fear, anguish and inferiority capable of humiliating and debasing
them (see K.A., § 94; and Rida Boudraa, § 61).

8) It may be inevitable under certain circumstances to place the
foreigners -who illegally entered Turkey and were arrested by law
enforcement officers while attempting to leave Turkey- in detention
rooms before necessary steps being taken pending their deportation
and prior to their detention in the foreigners” removal centres.
However, mandatory placement in detention rooms for a short
period of time does not per se amount to a violation of the treatment
incompatible with human dignity. In this respect, the duration of
detention also plays an important role for the foreigners” placement in
detention at police stations to exceed a minimum level of severity. The
placement of a foreigner/refugee in detention rooms -like high security
penitentiary institutions where suspects of ordinary offences are being
held- for a long time may, in combination with other conditions,
constitute a breach of the treatment incompatible with human dignity.
In order to conclude that the mandatory and short-term placement in
detention rooms has exceeded the minimum threshold of severity, a
certain part of the other elements of the ill-treatment must also exist.
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9) It is indicated in various reports that detention rooms which
are defined in Article 4 of the Regulation on Arrest, Custody and
Statement-Taking Procedures as “places where suspects or accused
are placed until they are brought before the judicial authorities” do
not afford appropriate conditions for detention of the foreigners to be
deported to their countries of origin.

10) However, it has been found unreasonable to consider that
placement, in detention rooms for a reasonable period, of foreigners,
who would undergo an assessment as to whether a deportation order
would be issued pursuant to Articles 54 and 57 of Law no. 6458,
until they are transferred to foreigners’ removal centres as well as
of foreigners, who have sought international protection pursuant to
Article 71 of the Law and received no final decision yet, until they are
transferred to the foreigners” admission and accommodation centres
is per se sufficient to exceed the minimum threshold of severity.

11) The applicant did not complain of having been deprived of
opportunities -such as food, cleaning and health-care services- to the
extent it would go beyond the inevitable element of suffering and
humiliation connected with the conditions of the detention rooms
where criminal suspects are being held. Besides, the applicant’s
abstract allegations of being deprived of daylight and outdoor
activities without providing any detailed explanation as to the
conditions of detention rooms is not sufficient for acknowledging that
the application is substantiated.

12) The applicant’s placement in a detention room conditions of
which have not been assessed to be compatible with the requirements
of the prohibition of treatment incompatible with human dignity for
6 days before his transfer to the foreigners” removal centre was not
per se considered sufficient to accept that the minimum threshold of
severity has been exceeded with regard to the prohibition of treatment
incompatible with human dignity, which is enshrined in Article 17 § 3
of the Constitution (for a similar judgment where the ECHR held that
a foreigner’s placement in a detention room with insufficient physical
conditions for 11 days had not exceeded the minimum threshold of
severity, see Moghaddas v. Turkey, § 56).
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13) For these reasons, the present application must be declared
inadmissible for being manifestly ill-founded as it is explicit that the
applicant’s placement in a detention room for 6 days was not in breach
of the prohibition of treatment incompatible with human dignity.
However, the Court did not make any assessment in this respect.

14) As regards the applicant’s other complaint concerning the
conditions of detention at the Kumkap1 Foreigners” Removal Centre,
Articles 5, 13, 16, 17 and 23 of the Constitution read as follows:

“Article 5 — Fundamental aims and duties of the State

The fundamental aims and duties of the State are to safequard the
independence and integrity of the Turkish Nation, the indivisibility of the
country, the Republic and democracy, to ensure the welfare, peace, and
happiness of the individual and society; to strive for the remouval of political,
economic, and social obstacles which restrict the fundamental rights and
freedoms of the individual in a manner incompatible with the principles of
justice and of the social state governed by rule of law; and to provide the
conditions required for the development of the individual’s material and
spiritual existence.

Article 13- Restriction of fundamental rights and freedoms (Amended on 3
October 2001 by Article 2 of Law no. 4719)

Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions shall
not be contrary to the letter and spirit of the Constitution and the requirements
of the democratic order of the society and the secular republic and the principle
of proportionality.

Article 16 - Status of aliens

The fundamental rights and freedoms in respect to aliens may be restricted
by law compatible with international law.

Article 17 - Personal inviolability, corporeal and spiritual existence of the
individual
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Everyone has the right to life and the right to protect and improve his/her

corporeal and spiritual existence.

No one shall be subjected to torture and mal-treatment; no one shall be
subjected to penalties or treatment incompatible with human dignity.

Article 23 - Freedom of residence and movement
Everyone has the freedom of residence and movement.

Freedom of residence may be restricted by law for the purpose of preventing
crimes, promoting social and economic development, achieving sound and
orderly urbanization, and protecting public property.

Freedom of movement mayberestricted by law for thepurposeofinvestigation

and prosecution of an offence, and prevention of crimes...”.

15) The right to protect and develop one’s corporeal and spiritual
existence is safeguarded under Article 17 of the Constitution. The first
paragraph of the same provision intends to protect human dignity.
In its third paragraph, it is prescribed that no one shall be subjected
to “torture” and “mal-treatment” as well as to penalties or treatment
incompatible with human dignity (see Cezmi Demir and Others, no.
2013/293, 17 July 2014, § 80).

16) However, in order to conclude that these rights which are
safeguarded by this prohibition have been under absolute protection,
it is not sufficient for the State to avoid inflicting torture and ill-
treatment. It must also protect individuals against the acts of its own
agents and even third parties which may amount to torture and ill-
treatment (see Cezmi Demir and Others, §§ 81-82).

17) The said article does not embody any exception to the State’s
negative obligation not to inflict torture and ill-treatment. It is also
specified in Article 15 of the Constitution which allows for suspension
of fundamental rights and freedoms in times of war, mobilization or
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a state of emergency that the integrity of individuals’ corporeal and
spiritual existence shall be inviolable. This points out the absolute
nature of the prohibition of torture and ill-treatment (see F.R., no.
2016/4405, 15 February 2017, § 54).

18) In Article 5 of the Constitution, it is among the State’s
fundamental aims and duties to provide the conditions required
for the development of the individual’s corporeal and spiritual
existence. Regard being had to Articles 17 and 5 of the Constitution in
conjunction with the principle of constitutional holism, it appears that
the State is also obliged to protect individuals against torture and ill-
treatment (positive obligation) (see F.R., § 56).

19) For a treatment to fall into Article 17 § 3 of the Constitution, it
must have attained the minimum threshold of severity. This minimum
threshold may vary and must therefore depend on the particular
circumstances of each case. In this sense, in determining the level
of severity, factors such as the duration of time spent in detention;
sex and age of the applicant; and mental health of the victim are of
importance (see Tuhir Canan, § 23). The aim and motivation of the
alleged treatment may also be added to these factors (see Cezmi Demir
and Others, § 83).

20) Given its effects on individual, ill-treatment is graded and
defined with different terms in the Constitution and the Convention.
Therefore, it appears that the expressions included in Article 17 §
3 of the Constitution involves difference not in terms of nature but
intensity. In order to ascertain whether a treatment may be qualified
as “torture”, it is necessary to consider the distinction between the
notions of “mal-treatment” as well as treatment “incompatible with
human dignity” and the notion of torture that are specified in the said
provision. Accordingly, pursuant to the constitutional arrangement,
the treatment which causes damage, to the highest extent, to the
individual’s corporeal and spiritual existence is “torture”. Along
with the severity of the treatment, Article 1 of the United Nations
Convention on Torture and other Cruel, Inhuman or Degrading
Treatment and Punishment points out that “torture” is applied notably
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for the purposes of obtaining information, punishing or intimidating,
or with a discriminatory motive (see Cezmi Demir and Others, § 84).

21) Inhuman treatments which do not reach the level of “torture”
but which is premeditated, last for a certain period of time and
cause intense physical and mental suffering may be defined as
“mal-treatment”. Suffering in these cases must not go beyond the
level which is inevitable in a given form of legitimate treatment or
punishment. Unlike torture, “mal-treatment” does not involve the
condition of causing a suffering with a certain motivation (see Cezmi
Demir and Others, § 88).

22) Treatments which arouse feelings of fear, anguish or inferiority
capable of humiliating and embarrassing individuals or which
cause the victim to act against his own will and conscience may be
characterised as “treatment or penalty incompatible with the human
dignity”. Unlike “mal-treatment”, such treatment creates a humiliating
or degrading effect on the individual even if it does not lead to any
physical or mental suffering (see Cezmi Demir and Others, § 89).

23) In order to determine under the scope of which notion a
treatment falls, each concrete case must be assessed in the light of its
own particular circumstances. If a treatment is applied publicly or the
public is informed of such treatment, it would play an important role
in establishing the degrading nature of this treatment. However, non-
public nature of the treatment would not prevent its being defined
as ill-treatment if it makes him feel inferior. Besides, it is also taken
into consideration whether the treatment is applied with the intent of
humiliation or degradation. However, the failure to establish such an
intent would not mean that the treatment does not amount to an ill-
treatment (see Cezmi Demir and Others, § 90).

24) The authority to control foreigners’ entry into, and their
residence within, the country as well as the authority to deport the
foreigners in the country are entrusted by virtue of international law to
sovereign States. Pursuant to Article 23 of the Constitution, everyone
has the freedom of residence and movement. It is also specified therein
that citizens cannot be deported or deprived of their right of entry into
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the homeland. However, it is set out in Article 16, which is the basic
arrangement as to the fundamental rights and freedoms enjoyed by
foreigners: “the fundamental rights and freedoms in respect to foreigners
may be restricted by law compatible with international law”.

25) In this respect, it seems possible to impose restriction on the
freedom of movement and residence exercised by the foreigners
arrested while attempting to illegally enter in or leave the country as
well as to detain them. However, this distinction between citizens and
foreigners must be in accordance with international law. It is possible
to arrest or take into custody the foreigners having illegally entered
in, or attempting to illegally leave, Turkey in compliance with the
procedure prescribed in the laws, pending their deportation or their
request for international protection (see Rida Boudraa, § 73).

26) It has been noted above that the Constitutional Court examines
the conditions of detention of migrants -who are placed under
administrative detention in the foreigners’ removal centres- within
the scope of the prohibition of treatment incompatible with human
dignity. In its judgments of such kind, the Court has taken into
consideration the criteria inherent in the standards recognised by the
European Committee for the Prevention of Torture (CPT) with regard
to “the migrants placed under administrative custody” in making an
assessment as to whether physical conditions of the places where the
foreigners are detained attain the minimum threshold specified in
Article 17 § 3 of the Constitution.

27) According to the standards accepted by the CPT, in cases where
foreigners are to be deprived of their liberty for a long time pursuant to
the legislation on foreigners, they must be placed in centres especially
designed for this purposes and having a program appropriate for
their legal status, physical conditions and adequately qualified staff.
Such centres must be furnished with adequate equipment, be clean
and tidy and must provide a sufficient living space for detainees. Such
centres must be also ensured, to the greatest extent possible, to leave
the impression that they are not in the form of prisons. Programmed
activities must involve access to outdoor exercises as well as to a
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room where they can spend time and which is furnished with radio/
television, newspapers/journals and other appropriate recreation
means. It is accepted that the longer the period under which such
individuals are detained, the more extensive the activities to be
provided for them must be. In this sense, CPT accepts that all convicts
without any exception (including those kept in solitary confinement)
must be provided with the opportunity to do outdoor exercises;
and that places where open-air exercises will be performed must be
of reasonable size and provide shelter, as much as possible, against
unfavourable weather conditions. It is explicit that this standard
introduced for convicts are a fortiori applicable to “the migrants kept
in detention” (see K.A., § 98).

28) The above-mentioned principles form in principle minimum
standards for the assessments to be made by the Court on this
issue. However, these principles must be assessed in the light of the
particular circumstances of each concrete case.

29) As appears from the individual application form and the
information provided by the Security General Directorate, it is
undisputed that the applicant was held in the Kumkap1 Foreigners’
Removal Centre for 54 days between 28 June and 21 August 2014. The
challenges experienced by those detained in such centres due to the
limited space allocated to them as well as existence of places other
than dormitories where inmates may spend time are the factors to be
taken into consideration as a criteria in assessing the living conditions
pursuant to Article 17 of the Constitution.

30) The applicant failed to provide precise information about the
total number of inmates kept at the Kumkap1 Centre at the relevant
time as well as about the unit where he was staying and the number
of inmates kept in that unit, -information which could be taken into
consideration in determination of the living conditions at the Kumkap1
Centre and the number of inmates-. However, he instead noted that
there were sometimes over 500 inmates at the Kumkap1 Centre.

31) In this sense, the most significant materials at hand are the
information submitted through the letter of the Security General
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Directorate dated 16 March 2016, the report of 2012 issued by the
Grand National Assembly of Turkey, findings of the UN Special
Rapporteur on the Human Rights of Migrants, the ECHR’s judgment
in the case of Yarashonen v. Turkey dated 24 June 2014 as well as the
CPT's report referred to in this judgment, the Constitutional Court’s
judgment in the case of K.A. and the report issued by the Human
Rights Foundation of Turkey (“the Foundation) which substantially
form a basis for the K.A. judgment.

32) Another element to be considered within the scope of the
prohibition of treatment incompatible with human dignity is the
spaces -other than dormitories- where inmates may spend time as
such spaces are in fact capable of reducing the unfavourable effects of
the living conditions.

33) Regard being had to the conditions under which the applicant
was kept, it has been observed that there are a large hall allocated as
a corridor and dining hall, along with the units which are separated
from the administrative offices by iron doors, as indicated in the
Foundation’s report . There are three sports equipment in the corridor.
It is indicated that some of the migrants are sleeping in the TV room
for lack of available space in the dormitories. It has been accordingly
concluded that the spaces designed for common use of inmates are
very limited as they are used as a dormitory due to overcrowding in the
dormitories. Accordingly, it has been observed that the migrants staying
at overcrowded dormitories with attached bunk beds and cupboards
are not provided with an environment where they could have a rest.

34) In the report containing the findings and conclusions reached
through the official visit paid by the UN Special Rapporteur on the
Human Rights of Migrants to the Kumkap1 and Edirne Foreigners’
Removal Centres between 25 and 29 June 2012, it is indicated that
conditions of the removal centres are poor; those who are under
administrative detention as well as the children are usually kept
locked in rooms or units with very limited or no access to outdoor
spaces; and that the other significant concerns are “overcrowding”,
“unhealthy conditions” and “inadequate food”.
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35) In addition to the above-given considerations, in the light of the
standards established by the CPT on this issue, those detained at the
Kumkap1 Centre must be provided with the opportunity to do open-
air exercise every day for at least one hour, as a measure capable of
ensuring the inmates to maintain their daily lives under acceptable
conditions.

36) In the GNAT's report issued with regard to the visit of 11 May
2012, it is pointed out that irregular migrants detained at the Kumkap1
Centre have access to fresh air for short periods only once a week
because of the location of the Kumkap: Centre and understaffing.
However, it is not evident from the report whether this finding based
on theoretical information submitted by the authorities complies with
the practice. However, it is indirectly stated in this report that merely
this finding has turned the Kumkapi Centre into a prison for irregular
migrants and that the opportunity to have access to fresh air once a
week is inadequate.

37) In the Foundation’s report, it is indicated by the director of
the Kumkap1 Centre that those under administrative detention have
access to fresh air at the yard for 45 minutes during weekdays and for
2-3 hours during weekends. However, the applicant maintained that
he had access to fresh air only for 10 minutes once a week. According
to the non-governmental organizations whose considerations are
referred to in the report, the migrants” statements that they have not
been indeed provided with the fresh air opportunity as indicated and
even some of them could not avail of this opportunity for weeks while
some of them could have access to fresh air only twice during three or
four months increase the plausibility of the applicant’s allegation.

38) In the Security General Directorate’s letter of 16 March 2013, it
is indicated “inmates, in groups, are ensured to have access to fresh
air at the yard to the extent possible given the physical conditions of
the Kumkap1 Centre and number of staff, and within the centre, there
is also an outdoor space designated for ventilation where all inmates
may use during the day”. However, in its letter dated 7 January 2016
in reply to the individual application of K.A., there is no information
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as to this space designated for ventilation and no explanation as to its
features and capacity as well as the duration during which inmates
may use there. It is contradictory that the Security General indicates,
on one hand, that the Kumkap1 Centre has a space where all inmates
may avail for ventilation during the day and, on the other hand, that
inmates are ensured to have access to fresh air to the extent possible
given the physical conditions and number of staff. This contradictory
explanation is in support of the alleged lack of sufficient ventilation at
the Kumkapi Centre.

39) Besides, given the absence of any information indicating that
the criticisms included in the report issued with regard to the visit
paid on 2 May 2014 shortly before 28 June 2014, the starting date
of the applicant’s administrative detention, it is explicit that the
ventilation opportunity provided “to the extent possible given the
physical conditions and number of staff of the Kumkap1 Centre” is not
capable of satisfying the CPT’s standards. Moreover, as pointed out in
the Foundation’s report, the authorities admitted that the yard of the
Kumkap1 Centre is being used as a parking lot and that the inmates
could not be provided with the opportunity to have access to fresh air
for reasons such as security risk and unfavourable weather conditions.

40) Regard being had to the above-mentioned findings, it has been
concluded that the conditions under which the applicant was detained
at the Kumkap1 Centre was of the nature that could reach the level
of the prohibition of “treatment incompatible with human dignity”
safeguarded by Article 17 of the Constitution; that insufficient spaces
for common use, which are designed not for accommodation but for
rest, as well as most importantly, the very limited opportunity of access
to fresh air made the applicant’s detention conditions intolerable,
which was in breach of the prohibition of treatment incompatible with
human dignity (see, for the Court’s similar judgments, Rida Boudraa,
no. 2013/9673, 21 January 2015; K.A.; F.A. and M.A., no. 2013/655, 20
January 2016; A.V. and Others, no. 2013/1649, 20 January 2016; F.K.
and Others, no. 2013/8735, 17 February 2016; T.T., no. 2013/8810, 18
February 2016; A.S., no. 2014/2841, 9 June 2016; and 1.S. and Others, no.
2014/15824, 22 September 2016).
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ALLEGED VIOLATION OF THE RIGHT TO AN EFFECTIVE
REMEDY:

41) The applicant maintained that he was detained, at the detention
room and the Kumkapi Foreigners” Removal Centre for 60 days,
under conditions that would constitute inhuman and degrading
treatment; and that there was no effective legal remedy whereby he
could challenge the detention conditions. He accordingly alleged that
his rights to a fair trial and to an effective remedy were violated.

Article 40 of the Constitution reads as follows:
“ARTICLE 40- Protection of fundamental rights and freedoms

Everyone whose constitutional rights and freedoms have been violated has
the right to request prompt access to the competent authorities.

(Paragraph added on October 3, 2001; Act No. 4709) The State is obliged
to indicate in its proceedings, the legal remedies and authorities the persons
concerned should apply and time limits of the applications...”

42) The right to an effective remedy ensuring the protection of
fundamental rights and freedoms is enshrined in Article 40 of the
Constitution. This right is a fundamental right safeguarded by the
Constitution and entitles an individual alleging a violation of his
freedom to promptly resort to a competent authority. This right
is not an independent right which can be exercised alone but a
complementary right which may be exercised only in case of an alleged
violation of any other fundamental right and freedom safeguarded by
the Constitution. In other words, in order to discuss whether the right
to an effective remedy has been violated, it must be firstly ascertained
in respect of which fundamental rights and freedoms the right to
an effective remedy has been restricted (see Onurhan Solmaz, no.
2012/1049, 26 March 2013, §§ 33-34; and Sitk: Giingdr, no. 2013/5617, 21
April 2016, § 86).

43) To exercise the right to an effective remedy, existence of
violation of one of the fundamental rights and freedoms is not a pre-
requisite. This right requires an individual who is of the opinion that
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he has sustained damage on account of an alleged unconstitutionality
to have recourse to a legal remedy in order to ensure adjudication of
his allegations as well as, if possible, redress of his damage. In other
words, everyone alleging to be victim of an arguable violation of any
fundamental rights and freedoms enshrined in the Constitution is
entitled to an effective remedy under Article 40 of the Constitution
(see Sitkr Giingor, § 87).

44) The administrative and judicial remedies which are prescribed
for acts or actions allegedly constituting a violation and all of which
must be exhausted before lodging an individual application with the
Court are to be accessible, capable of offering redress as well as, once
exhausted, to offer a reasonable prospect of success for preventing
the applicant’s alleged violations, for terminating the alleged violation
if it still continues, or for affording redress for the alleged violation
which no longer continues. Therefore, the existence of these remedies
must be sufficiently certain not only in theory but also in practice or
must not be at least proven not to be ineffective. In this regard, in
order for a legal remedy to be effective, recourse to this remedy must
not be unjustly prevented notably by the acts or omissions of public
authorities (see Ramazan Aras, no. 2012/239, 2 July 2013, §§ 28-29;
Hatice Gizem Dagct and Sevin Giil Dagci, no. 2013/3438, 17 September
2014, § 28; and K.A. [GC], no. 2014/13044, 11 November 2015, § 71).

45) It appears from the information included in the individual
application form and the letter issued by the Security General
Directorate that the applicant was placed under administrative
detention at the Kumkap1 Foreigners” Removal Centre for 54 days
between 28 June 2014 and 21 August 2014.

46) It is set out in Article 53 of Law no. 6458 that a foreigner in
respect of whom a deportation order has been issued may challenge
the deportation order before the administrative court within 15 days
as from the notification of the order. This remedy includes the general
review to be conducted by the administrative court in respect of the
impugned deportation act but does not include any information as to
the scope of the examination to be conducted by the administrative
court in respect of special considerations.
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47) The legal remedy set forth in Article 57 of Law no. 6458 which
allows for an appeal against the administrative detention order before
the magistrate judges does not afford a special type of administrative
or judicial mechanism which provides the opportunity for a review
of the compatibility of detention conditions with Article 17 § 3 of
the Constitution or, in case of an unconstitutionality, for improving
the conditions or ending the detention, which sets the conditions of
detention, and which involves judicial review of such conditions. It has
been observed that this remedy is intended to review the lawfulness
of the administrative detention order; that in the present case, upon
the applicant’s challenges against this order, the incumbent magistrate
judges made assessments merely to that end but not in respect of the
allegedly poor conditions of detention which are put forward by the
applicant in his petition.

48) As a matter of fact, it is indicated in the 2012 report of the GNAT
that there is no arrangement to ensure uniformity among all removal
centres in terms of the treatments to be applied to the irregular
migrants detained therein and the relevant processes, which has led
to different treatments; and that a regulatory legal instrument must be
prepared on this matter.

49) In the light of these findings, it has been concluded that there
existed no administrative and judicial remedy which offered a
reasonable prospect of success and was effective both in theory and
in practice in respect of the applicant’s legal interests safeguarded by
Article 17 § 3 of the Constitution.

50) For these reasons, it has been held that there was no effective
legal remedy required by Article 40 of the Constitution for the alleged
violation of Article 17 of the Constitution on account of poor detention
conditions; and that there had been therefore a violation of the right
to an effective remedy. Therefore, I do not agree with the conclusion
reached by the majority.

The assessment as to the grounds submitted by the majority of the
Court:
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51) In reaching such conclusion, the majority of the Court departed
from the Court’s established case-law whereby in case of the alleged
violations sustained by the applicants under detention, the Court
finds violations of Article 17 § 3 of the Constitution as well as Article
40 for lack of an effective remedy.

52) In the majority’s opinion, it is stated that the applicant has been
no longer kept at the impugned centre; that the violation no longer
continues as “his detention” has ended; that there is no legal interest
in respect of the applicant in seeking prospective improvement of the
conditions; that the application is devoid of merit; that if the applicant
has actually sustained damage, the effective legal mechanism to offer
a redress is COMPENSATORY remedy; that in spite of non-existence
of any judicial/administrative decision awarding compensation, non-
operation of such a remedy cannot be a proof of its ineffectiveness;
and that what is indeed effective should have been the existence of a
decision where it is held that no compensation would be paid.

53) Besides, majority of the Court found the application
inadmissible for non-exhaustion of available remedies without making
any further examination as to admissibility conditions as Article 2 of
Law no. 2577 formed a sufficient legal basis for the damage caused
by the administration; the courts were in a better position to assess
the physical conditions of the foreigners’ removal centres; and this
was a remedy offering a prospect of success and sufficient redress.
Therefore, the majority did not examine the application under Article
40 of the Constitution.

54) In Article 5 of the Constitution, it is one of the State’s
fundamental aims and duties to provide the conditions required for
the development of the individual’s material and spiritual existence.
When Articles 17 and 5 of the Constitutions are taken together by
virtue of the principle of constitutional holism, it appears that the State
is also obliged to protect individuals from torture and ill-treatment
(positive obligation) (see F.R., no. 2016/4405, 15 February 2017, § 56).

55) The wording of the grounds submitted by the majority and
likely to be construed that in cases where the applicant has left the
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place where he was detained, there is no need to fulfil this prospective
duty incumbent on the State, which is not therefore in the applicant’s
favour or involves no legal interest for him, leads to implicit
JUSTIFICATION of these treatments exposed by such individuals,
diminishes the State’s obligation to increase detention conditions
up to the standards safeguarded by the Constitution, as well as
instead of primarily ensuring the protection of their rights, affords an
opportunity for individuals -detained under conditions incompatible
with human dignity- to obtain monetary redress on account of the
damage they have sustained if proven, which is legally unacceptable.

56) Besides, in the compensatory proceedings in our country,
the burden of proof is on the defendant to substantiate his expenses
and gains. The criteria and considerations afforded through the
compensatory proceedings for offering redress for distress and
suffering always remain insufficient and vary according to the
courts/experts dealing with the compensatory proceedings. The
compensatory amount awarded has on no account had a social
deterrent effect on those leading to award of compensation.

57) Given the facts and incidents taking place at the removal
centre where the applicant was unlawfully detained, content of the
case-file, the reports and documents issued by the institution and the
commission as a whole, there is no doubt that the applicant’s living
conditions during the period when he was deprived of his liberty in a
way incompatible with human dignity do not satisfy the conditions set
out in the Convention as well as the relevant standards. It also appears
from the information provided by the Kumkap1 Centre in reply to the
questions put by the Court concerning the national and international
criteria that the issues of which the applicant is complaining are also
proven to have existed, even in part.

58) In the Court’s previous case-law, the question as to the detention
conditions has been explicitly established in compliance with the
ECHR’s case-law and in a way that would involve the procedure
both in theory and in practice. In this sense, as it is a legal obligation
incumbent on the State to ensure the conditions at the removal centres
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to be in compliance with the humane living conditions and legal rules,
I do not agree with the grounds leading to a change in the Court’s
established case-law which is considered to have justified the unjust
interference with the right in question under similar circumstances.

59) A step to be taken for preventing violation covers an area from
which everyone would benefit. However, redress of the damage
sustained due to the violation has an individual sphere of influence.
In case of a violation which could no longer be remedied in respect of
the individual having suffered, offering redress is of course the sole
remedy. However, I do not concur with the conclusion which points
out a new administrative remedy which has not yet been tried and
yielded to any outcome of probative nature in respect of this way of
redress.

60) Besides, in respect of the notion of an effective remedy, rather
than a sole decision, a series of decisions whereby the existence of
the violation has been found in every case of similar nature and a
redress is granted may constitute a basis for the effectiveness criteria.
What is important is to protect fundamental rights and freedoms
and contribute their maintenance and improvement as well as to
permanently prevent unjust interferences with these rights and
freedoms and to take preventive measures in this regard.

61) I do not consider that in case of such a complaint, relying,
as a ground as in the present case, on the judicial or administrative
authorities” expectation of a decision based on a PRESUMPTIVE
OUTCOME which almost justifies a degrading treatment incompatible
with human dignity, is an accurate legal thesis. For these reasons, I do
not agree with the majority’s conclusion as there have been violations
of Articles 17 and 40 of the Constitution and there is no ground
requiring departure from the Court’s previous case-law.
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On 21 December 2017, the Plenary of the Constitutional Court
declared inadmissible the individual application lodged by Selahattin
Demirtas (no. 2016/25189).

THE FACTS

[9-90] The applicant is currently a member of the Parliament and the Co-
Chairperson of the HDP. He was elected from the Istanbul district as the
candidate of the HDP on 1 November 2015. A number of investigations were
conducted against the applicant by various chief public prosecutor’s offices
for certain offences allegedly committed when he was an MP, and thirty one
separate motions were drawn up for lifting his parliamentary immunity.

In the meantime, a provisional article was added to the Constitution
for lifting parliamentary immunities for the pending motions (Law no.
6718, Article 1, published at the official gazette on 8 June 2016). Provisional
article 20 provides that parliamentary immunity shall not be applicable to
motions for lifting immunities submitted to competent authorities by 20
May 2016, the date of adoption of this provisional article by the Grand
National Assembly of Turkey (“the GNAT”).

Because the investigation files against the applicant also fell within the
scope of the provisional article, the necessary action was taken, and those
files were joined and handled by the Diyarbakir Chief Public Prosecutor’s
Office (“the Prosecutor’s Office”).

The applicant was summoned by the investigation authorities for
taking his statement. Numerous summons issued to that end were served
on the applicant on 12 July, 15 July, 28 July, 12 August, 6 September and
11 October 2016. However, he failed to comply with these summons.
Furthermore, after the constitutional amendment proposal concerning
the parliamentary immunity had been brought before the GNAT, the
applicant expressly noted in his speech that absolutely no MP would
appear before the prosecutor’s offices for giving statement.

On 4 November 2016, the applicant was taken into custody at his
house located in Diyarbakir and subsequently taken to the Prosecutor’s
Office. On the same date the Prosecutor’s Office referred the applicant
to the Diyarbakir 2nd Magistrate Judge’s Office with a request of his
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detention. By the decision of the Judge’s Office dated 4 November 2016,
the applicant’s detention was ordered for his alleged membership of
an armed terrorist organization and for public incitement to commit a
criminal offence.

On 11 January 2017, the Prosecutor’s Office indicted the applicant for
the offences of establishing or managing an armed terrorist organization,
making propaganda of a terrorist organization, praising an offence and
offender, publicly inciting hatred and hostility, provocation to disobey
the Law, organizing, conducting and participating in unlawful meetings
and demonstration marches, participating in unlawful meetings and
marches without arms and not dispersing willingly despite warnings,
publicly inciting to commit an offence, and inciting unlawful meetings
and demonstration marches.

On 2 February 2017, the 8th Chamber of the Diyarbakir Assize Court
applied to the Ministry of Justice for the transfer of the applicant’s case for
public security reasons. The 5th Criminal Chamber of the Court of Cassation,
upon examining the Ministry’s request to that end, referred the case to the
19th Chamber of the Ankara Assize Court. The case was joined with another
file, and then separated. Following these processes, the case was pending
before the first instance court as of the date when this individual application
is examined by the Constitutional Court. The applicant is still detained on
remand within the scope of the case-file no. E. 2017/189.

V. EXAMINATION AND GROUNDS

91. The Constitutional Court, at its session of 21 December 2017,
examined the application and decided as follows.

A. Alleged Violation of the Right to Personal Liberty and Security

1. Alleged Unlawfulness of the Applicant’s Arrest and Police
Custody

a. The Applicant’'s Allegations and the Ministry’s
Observations

92. The applicant maintained that his right to personal liberty and
security safeguarded by Article 19 of the Constitution was violated,
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indicating that he was arrested and taken into police custody in breach
of the procedures prescribed by the Constitution and the relevant law
although he should have been questioned without being taking into
custody in his capacity as a Member of Parliament (MP) as well as the co-
chairman of the People’s Democratic Party (HDP), the third largest group
in the Turkish parliament, which was a disproportionate measure.

93. In its observations, the Ministry stated that the right to challenge
a custody order was prescribed in the Code of Criminal Procedure no.
5271 (“Code no. 5271” or “the CCP”) which also offered a compensation
remedy; and that the applicant did not, however, resort to these
procedural remedies.

94. In his counter-observations, the applicant reiterated his allegations
indicated in the application form and accordingly alleged he was arrested
and taken into custody both unlawfully and unconstitutionally due to
his opinions and explanations falling into the scope of the freedom of
expression, in spite of still being under parliamentary immunity.

b. The Court’s Assessment

95. The last sentence of Article 148 § 3 of the Constitution provides as
follows:

“In order to make an application, ordinary legal remedies must be
exhausted”.

96. Article 45 § 2, titled “Right to individual application”, of the Code
no. 6216 on Establishment and Rules of Procedures of the Constitutional
Court, dated 30 March 2011, provides as follows:

“All of the administrative and judicial application remedies that have been
prescribed in the code regarding the transaction, the act or the negligence that
is alleged to have caused the violation must have been exhausted before making
an individual application”.

97. Pursuant to the said provisions of the Constitution and the CCP,
in order for an individual application to be lodged with the Court,
ordinary legal remedies must be exhausted. It is the constitutional task
of all State bodies to respect for fundamental rights and freedoms, and
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it is incumbent on the administrative and judicial authorities to redress
any breach of right caused by the neglect of that task. Therefore, it is
essential that the alleged violations of fundamental rights and freedoms
be primarily brought before, dealt with and concluded by inferior courts.
Accordingly, the individual application to the Constitutional Court is a
remedy of subsidiary nature which may be resorted in case of inferior
court’s failure to redress the alleged violations (see Ayse Ziraman and
Cennet Yesilyurt, no. 2012/403, 26 March 2013, §§ 16 and 17).

98. However, the remedies to be exhausted must be accessible,
capable of providing redress in respect of the applicant’'s complaints
and offer reasonable prospects of success. Accordingly, the existence of
such remedies must be sufficiently certain not only in theory but also in
practice, or at least proven not to be ineffective (see Ramazan Aras, no.
2012/239, 2 July 2013, § 29).

99. In this respect, it appears that Article 141 § 1 of Code no. 5271
titled compensation claim -where it is laid down that those who have
been arrested, taken into or kept in detention under conditions or in
circumstances not complying with the laws as well as those who are
detained lawfully but has not been brought before a judicial authority
and has not obtained a verdict, within a reasonable time may claim
compensation from the State for their any kind of pecuniary and non-
pecuniary damages- is a remedy of such kind. It is also set out in Article
142 § 1 of the same Law where the conditions for compensation claims
are specified that the claim for compensation may be lodged within three
months after the person concerned has been informed that the decision
or judgment has become final, and in any event within one year after the
decision or judgment has become final. (see Zeki Orman, no. 2014/8797, 11
January 2017, § 27).

100. With reference to the relevant case-law of the Court of Cassation,
the Court has concluded that it is not necessary to wait for a final decision
on the merits of the case before ruling on a compensation claim lodged
under Article 141 of the CCP due to alleged excessive length of pre-trial
detention or alleged unlawfulness of arrest or detention; and that this
opportunity to lodge a compensation claim is an effective legal remedy
required to be exhausted (see Hikmet Kopar and Others [Plenary], no.
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2014/14061, 8 April 2015, §§ 64-72; Hidayet Karaca [Plenary], no. 2015/144,
14 July 2015, §§ 53-64; Giinay Dag and Others [Plenary], no. 2013/1631, 17
December 2015, §§ 141-150; and ibrahim Sénmez and Nazmiye Kaya, no.
2013/3193, 15 October 2015, §§ 34-47).

101. Finding a violation as a result of the individual application lodged
by an individual who has been taken into custody and subsequently
detained on the basis of a criminal charge due to alleged unlawfulness of
his custody -as regards the termination of deprivation of liberty- does not
have a bearing on the applicant’s personal situation. That is because, even
if the custody order is unlawful, a finding of unlawfulness as well as a
violation in this regard will not per se ensure the release of a “detainee” as
his detention had been by the trial judge. Therefore, a probable violation
judgment to be rendered through an individual application may give rise
to an award of compensation in favour of the applicant if requested (see
Giinay Dag and Others, § 147; and Ibrahim Sonmez and Nazmiye Kaya, § 44).

102. In the present case, the alleged unlawfulness of the decision
ordering the applicant’s custody may be examined through an action to
be brought under Article 141 of the Code no. 5271. As a matter of fact,
the approach taken by the Court of Cassation (see decision of the 12
Criminal Chamber of the Court of Cassation dated 1 October 2012 and no.
E.2012/21752, K.2012/20353; and Giinay Dag and Others, § 145) indicates
that as regards such claims, there is no need to wait for a final decision
on the merits of the case. If the custody order is found to be unlawful as
a result of this action, the applicant may be also awarded compensation.

103. It has been accordingly concluded that the remedy provided by
Article 141 of the CCP no. 5271 is an effective remedy capable of offering
redress for the applicant’'s complaints; and that the examination by
the Court of individual applications lodged without exhaustion of this
ordinary remedy does not comply with the “subsidiary nature” of the
individual application system.

104. Besides, any individual who has been arrested or taken into
custody is entitled, by virtue of Article 91 § 5 of the CCP, to file a challenge
with the magistrate judge against the public prosecutor’s written order for
his arrest or custody in order to secure his immediate release. According
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to the CCP, such a challenge may be filed by not only the individual
arrested, but also his defence counsel or legal representative, spouse or
first-degree or second-degree relatives by blood. There is no information
or document in the application form and annexes thereto, which indicates
that the applicant challenged the unlawfulness of his arrest or custody
before the magistrate judge and that his challenge did not lead to any
outcome.

105. For these reasons, this application has been declared inadmissible
for non-exhaustion of domestic remedies in so far as it relates to the alleged
unlawfulness of the applicant’s arrest and custody.

2. Alleged Unlawfulness of Detention

a. The Applicant’s Allegations and the Ministry’s Observations

106. Maintaining that he had been detained contrary to the procedure
prescribed by the Constitution after his parliamentary immunity being
lifted; and that the imputed acts indeed fell into the scope of the freedom
of expression and right to engage in political activities, the applicant
alleged that his detention was unlawful.

107. The applicant considered that all of the imputed acts, which were
the speeches he had made, in his capacity as an MP and chairperson of
a political party, on different dates during the events such as meetings,
press statements or conferences, should have been considered under
the freedom of expression; and that however, they were regarded to
constitute an offence.

108. He also argued that his detention order was unlawful; that
decisions ordering his detention and rejecting his challenge against
detention were lack of any concrete and legal grounds; and that there
was no strong criminal suspicion of guilt. He asserted that although he
should have been provided with the opportunity of conditional bail as
a political figure, his detention was ordered in breach of the principle
of proportionality; that his detention order was issued six months after
the relevant amendment to the Constitution; and that as his impugned
expressions were dated back to a few years ago and all evidence was
already collected, there was no risk of his fleeing.
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109. Besides, the applicant maintained that the detention order aimed
at preventing his political activities as an MP and the co-chairperson of
the HDP as well as his punishment due to these activities. He considered
that the detention order had a political motive which was contrary to
the motives specified in the Constitution; and that he was precluded
from performing his political activities as an MP due to his detention on
remand.

110. Consequently, the applicant maintained that his rights to personal
liberty and security as well as to a fair trial safeguarded respectively by
Articles 19 and 36 of the Constitution and by Articles 5 §§ (1) and (3) and
Article 6 §§ (1) and (3) of the European Convention on Human Rights
(“Convention”) were breached. He also requested his release.

111. In his additional written submission of 26 July 2017, the applicant
maintained that as his detention order aimed at precluding him from
engaging in political activities and representing his electors as well as at
punishing him due to his such political activities.

112. In its observations, the Ministry referring to the similar judgments
concerning detention rendered by the Constitutional Court and the
European Court of Human Rights (“the ECHR”) noted that the relevant
court had taken an individualized approach in issuing the detention
order, demonstrated plausible evidence to suspect that the applicant had
committed an offence, explained the reasons for his detention, provided
concrete evidence and made an assessment as to the proportionality of
his detention.

113. The Ministry also indicated that, through his speech concerning
the 6-7 October events, the applicant defended the ditches and trenches
dug by the terrorist organization members and called on the people to
resist against security officers endeavouring to fill these ditches and
trenches; and that the acts performed upon these calls had caused the
death and injury of many people as well as damage to public and private
buildings. It further stated that in the detention order, these acts were
relied on as a ground for strong suspicion of guilt; and that his application
must be assessed in the light of these explanations.
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114. In his counter-statements, the applicant asserted that the
Ministry’s submissions could not be accepted on the grounds that the
strong indications specified in the detention order were merely consisted
of his speeches falling under the freedom of expression and the rights to
assembly and to engage in political activities; that there was no legitimate
aim justifying his detention; that the detention measure was of political
nature; and that the detention order had no justification.

b. The Court’s Assessment

115. Article 13 of the Constitution, titled “Restriction of fundamental
rights and freedoms”, reads as follows:

“Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions shall
not be contrary to the letter and spirit of the Constitution and the requirements
of the democratic order of the society and the secular republic and the principle
of proportionality.”

116. The first paragraph and the first sentence of the third paragraph
of Article 19 of the Constitution, titled “Personal liberty and security”, read
as follows:

“Everyone has the right to personal liberty and security.

Individuals against whom there is strong evidence of having committed
an offence may be arrested by decision of a judge solely for the purposes of
preventing escape, or preventing the destruction or alteration of evidence, as

well as in other circumstances prescribed by law and necessitating detention.”

117. The applicant’s allegations under this section must be examined
within the scope of the right to personal liberty and security safeguarded
by Article 19 § 3 of the Constitution.

118. Moreover, in his counter-statements against the Ministry’s
opinion, the applicant raised new complaints -which had not been
previously indicated in the application form- to the effect that the
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decisions ordering his continued decision provided no relevant and
sufficient grounds; that the opinion of the prosecutor’s office concerning
the continued detention was not notified to them; that the challenges
against his continued detention were not concluded; and that no hearing
was held despite the long period having elapsed.

119. In case of detention on a criminal charge, an individual application
whereby the applicant alleges that the period of his detention exceeded
reasonable time or he was not provided with the procedural safeguards
during the judicial review of his detention must be lodged, within the
prescribed period upon the exhaustion of available remedies or following
his release, at every stage when his continued detention is ordered
pending the investigation or first-instance proceedings against him (see
Mehmet Emin Kilig, no. 2013/5267, 7 March 2014, § 28). Accordingly, the
applicant whose trial has been pending before the 19" Chamber of the
Ankara Assize Court still has the opportunity to bring his complaints
concerning the reasonable time requirement as well as concerning the
procedural aspect of his detention reviews before the Court, at every
stage when his continued detention is ordered pending his first-instance
proceedings, by once again lodging an individual application within
the prescribed period upon exhausting the legal remedies. However, he
must satisfy the necessary procedural obligations such as to fill in a fresh
application form and to pay the application fee. This is the only possible
way for the Court to examine the applicant’s abovementioned complaints
under Article 19 §§ 7 and 8 of the Constitution.

120. Therefore, the Court did not make a further examination as to the
complaints subsequently raised by the applicant.

i. General Principles

121. In Article 19 § 1 of the Constitution, it is set out in principle that
everyone has the right to personal liberty and security. In Article 19 §§ 2
and 3, certain circumstances under which individuals may be deprived
of liberty are set forth, provided that the conditions of detention must
be prescribed by law. Therefore, a person may be deprived of his liberty
only in cases where one of the circumstances specified in this article exists
(see Murat Narman, no. 2012/1137, 2 July 2013, § 42).
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122. Moreover, an interference with the right to liberty and security
constitutes a breach of Article 19 of the Constitution unless it also
complies with the conditions set out in Article 13 of the Constitution in
which the criteria with respect to the restriction of fundamental rights
and freedoms are specified. It is therefore necessary to determine whether
the restriction complies with the requirements enshrined in Article 13 of
the Constitution; i.e., the requirements of being prescribed by law, relying
on one or more valid reasons specified in the relevant articles of the
Constitution, and not being contrary to the principle of proportionality
(see Halas Aslan, no. 2014/4994, 16 February 2017, §§ 53 and 54).

123. In Article 13 of the Constitution, it is set forth that fundamental
rights and freedoms may be restricted only by law. Article 19 of the
Constitution also provides for that terms and conditions under which the
individual’s right to personal liberty and security may be restricted are
to be prescribed by law. Therefore, detention constituting an interference
with the individual’s personal liberty must have a legal basis pursuant to
Articles 13 and 19 of the Constitution (see Murat Narman, § 43; and Halas
Aslan, § 55).

124. As set out in Article 19 § 3 of the Constitution, individuals under
a strong suspicion of criminal guilt may be apprehended by decision of
a judge solely for the purposes of preventing the risk of their fleeing,
destroying or altering the evidence as well as in other circumstances
prescribed by law and necessitating detention (see Halas Aslan, § 57).

125. Pursuant to Article 19 § 3 of the Constitution, the detention
measure can be applied only for “individuals against whom there is a
strong indication of guilt”. In other words, the prerequisite for detention
is the existence of a strong indication that the individual has committed an
offence. Therefore, the accusation needs to be supported with convincing
evidence likely to be regarded as strong. Nature of the facts likely to
be regarded as convincing evidence mainly depends on the particular
circumstances of every concrete case (see Mustafa Ali Balbay, § 72).

126. In case of an initial detention, it may not be always possible to
show the existence of strong suspicion of guilt, along with all relevant
evidence. This is because, one of the aims of detention is to proceed with
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the criminal investigation and/or prosecution in order to confirm or
refute the suspicions regarding the person concerned (see Dursun Cigek,
no. 2012/1108, 16 July 2014, § 87; and Halas Aslan, § 76). 1t is not therefore
certainly necessary that there must be sufficient evidence at the time of
arrest and detention. Accordingly, the facts underlying the suspicions to
constitute a basis for the accusation and thereby for detention must not
be considered to be at the same level with the facts to be discussed at the
subsequent stages of the criminal proceedings and to be a basis for the
conviction (see Mustafa Ali Balbay, § 73).

127. In cases where serious allegations indicate, or circumstances
of the present case reveal, that the acts imputed to suspect or accused
fall within the ambit of fundamental rights and freedoms sine qua
non for a democratic society such as the freedom of expression, right
to trade-union freedom and right to engage in political activities,
judicial authorities ordering detention must act with more diligence in
determining the strong suspicion of guilt. The question as to whether the
duty of diligence has been fulfilled is subject to the Court’s review (for a
violation judgment rendered at the end of such review, see Erdem Giil and
Can Diindar [Plenary], no. 2015/18567, 25 February 2016, §§ 72-78; and for
inadmissibility decisions, see Mustafa Ali Balbay, § 73; Hidayet Karaca, § 93;
Izzettin Alpergin [Plenary], no. 2013/385, 14 July 2015, § 46; and Mehmet
Baransu (2), no. 2015/7231, 17 May 2016, §§ 124, 133 and 142).

128. Besides, it is set forth in Article 19 § 3 of the Constitution that a
detention order may be issued for the purposes of preventing the risk
of “fleeing” or “destroying or altering the evidence”. The constitution-
maker has also laid down the phrase “in other circumstances prescribed by
law and necessitating detention” whereby it is implied that the grounds for
detention are not limited to those specified in the Constitution and any
such ground other than the specified ones may be regulated only by law
(see Halas Aslan, § 58).

129. Article 100 of Code no. 5271 embodies the grounds for detention.
Accordingly, a detention order may be issued if the suspect or accused
flees, absconds or there exists concrete evidence causing suspicion to
that effect and if his behaviours cause strong suspicion that he attempts
to destroy, conceal or alter the evidence or to exercise pressure on the
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witnesses, victims or others. This Article also provides a list of offences
for which there is a statutory presumption of the existence of grounds for
detention (see Ramazan Aras, § 46; and Halas Aslan, § 59). However, in case
of an initial detention, it may not be always possible, by its very nature, to
concretely specify all facts forming a basis for the grounds for detention
prescribed in the Constitution and Law (see Sel¢cuk Ozdemir [Plenary], no.
2016/49158, 26 July 2017, § 68).

130. On the other hand, Article 13 of the Constitution provides for
that any restriction with fundamental rights and freedoms cannot fall
foul of the principle of “proportionality”. The phrase “necessitating
detention” included in Article 19 § 3 of the Constitution also points out the
requirement that detention must be proportionate (see Halas Aslan, § 72).

131. This principle is formed of three sub-principles, namely
“sufficiency”, “necessity” and “proportionality”. “Sufficiency” means that
the envisaged interference must be sufficient for attaining the desired aim;
“necessity” means that the interference must be necessary for the desired
aim, in other words, it is not possible to attain the said aim through a less
severe interference; and “proportionality” means a reasonable balance
must be struck between the interference and the aim sought to be attained
(see the Court’s judgment no. E.2016/13 K.2016/127, 22 June 2016, § 18;

and Mehmet Akdogan and Others, no. 2013/817, 19 December 2013, § 38).

132. One of the factors to be taken into consideration is the fact that the
detention measure is to be proportionate to the gravity of the imputed
offence as well as to severity of the sanction to be imposed. As a matter of
fact, Article 100 of Code no. 5271 indicates that a detention order cannot
be issued if the gravity of the act is not in proportion with the expected
penalty or security measures to be taken (see Halas Aslan, § 72).

133. Besides, detention measure may be said to be proportionate only
when the other preventive measures alternative to detention are not
sufficient. Accordingly, in the event that requirements of conditional bail
-having a lesser impact on fundamental rights and freedoms as compared
to detention- are sufficient for the legitimate aim sought to be achieved,
detention measure must not be applied, which is also pointed out by
Article 101 § 1 of Code no. 5271 (see Halas Aslan, § 79).
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134. In every concrete case, it falls in the first place upon the
judicial authorities deciding detention cases to determine whether the
prerequisites for detention, i.e., the strong indication of guilt and other
grounds exist, and whether the detention is a proportionate measure. As
a matter of fact, those authorities which have direct access to the parties
and evidence are in a better position than the Constitutional Court in
making such determinations.

135. However, it is the Constitutional Court’s duty to review whether
the judicial authorities have exceeded the discretion conferred upon
them. The Constitutional Court’s review must be conducted especially
over the detention process and the grounds of detention order by having
regard to the circumstances of the concrete case (see Erdem Giil and Can
Diindar, § 79; and Selcuk Ozdemir, § 76). As a matter of fact, it is set out
in Article 101 § 2 of Code no. 5271 that in detention orders, evidence
indicating strong suspicion of guilt, existence of grounds for detention
and the proportionality of the detention measure will be justified with
concrete facts and clearly demonstrated (see Halas Aslan, § 75; and Selcuk
Ozdemir, § 67).

ii. Application of Principles to the Present Case

136. In the present case, it must be primarily ascertained whether the
applicant’s detention had a legal basis. His detention was ordered due to
his acts specified in thirty-one investigation reports, pursuant to Article
100 of Code no. 5271, for his alleged membership of an armed terrorist
organization, namely the PKK, and public incitement to commit an
offence.

137. The applicant also complained that his parliamentary immunity
was lifted in breach of the constitutional procedure and he must be
therefore ensured to enjoy this immunity; and that his detention could
not be ordered.

138. Article 83 § 2 in limine of the Constitution sets forth that an MP
who is alleged to have committed an offence prior or subsequent to
election shall not be arrested, questioned, detained or tried “unless the
Assembly decides otherwise”.
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139. However, by Provisional Article 20 added to the Constitution by
Article 1 of Law no. 6718, it is set forth that motions for lifting parliamentary
immunity which have been submitted to the Ministry of Justice, the Prime
Ministry, the Office of the Speaker of the Grand National Assembly of
Turkey (“GNAT or Assembly”) or to the Office of the Joint Committee
composed of the members of the Committees on the Constitution and on
Justice by 20 May 2016 -the date of adoption of this article in the Grand
National Assembly of Turkey- shall be exempt from the parliamentary
immunity enshrined in Article 83 § 2 in limine of the Constitution.

140. A request for annulment of the above-cited legal arrangement
was filed with the Court by 70 MPs including the applicant, maintaining
that “this arrangement was in the form of an Assembly’s resolution on
lifting the parliamentary immunity”. The Court concluded that it was not
a resolution as regards lifting parliamentary immunity under Article 85
of the Constitution, but a constitutional amendment. It also dismissed the
request due to the failure to pursue the procedure as regards the request
for annulment of constitutional amendments (see the Court’s judgment
no. E.2016/54 K.2016/117, 3 June 2016, §§ 4-15).

141. Regard being had to the Constitutional Court’s above-mentioned
decision, it appears that in the present case, no decision for lifting the
applicant’s parliamentary immunity has been taken; but an exemption
to parliamentary immunity has been introduced by the constitutional
amendment with respect to the motions at certain stages. As a matter of
fact, the applicant raised no allegation that the offences imputed to him
fell outside this exemption.

142. As a matter of fact, in ordering the applicant’s detention, the
Ankara 2" Magistrate’s Judge stated “By virtue of Provisional Article 20
added to the Turkish Constitution by Article 1 of Law no. 6718, the imputed
offences are not within the scope of parliamentary immunity, and therefore
investigation and prosecution into these acts may be conducted”.

143. Therefore, it cannot be said under the specific circumstances of
the present case that the applicant’s detention cannot be ordered for his
enjoying parliamentary immunity. Accordingly, it has been concluded
that the detention measure applied in respect of him had a legal basis.
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144. Before proceeding with an assessment as to whether the detention
measure revealed to have a legal basis has a legitimate aim and is
proportionate, it must be determined whether there is strong indication
of the applicant’s having committed an offence, which is the prerequisite
of the detention.

145. Referring to the facts within the scope of the “6-7 October events”,
“ditch events”, the applicant’s certain speeches and activities within
the Democratic Society Congress (DTK), the Diyarbakir 2™ Magistrate
Judge ordering the applicant’s detention concluded that there was strong
criminal suspicion on his part for the alleged membership of an armed
terrorist organization, the PKK, and for public incitement to commit an
offence.

146. The investigation authorities found that when an armed conflict
erupted in Kobani between the PYD —considered to be the PKK’s Syrian
wing—and the DAESH during the Syrian civil war, a call was made on 5
October 2014 through a social media account associated with the PKK to
provoke people to defend Kobani and to occupy cities in Turkey for this
cause. The next day, a public statement was made through the HDP’s social
media account that its Central Executive Board had convened with the
agenda of Kobani events. Through this statement people were also called
to take immediate action and to pour out into the streets for supporting
those who had been already fighting to protect regions. It was also stated
therein “Everywhere is Kobani from now on. We call for permanent resistance
FOR AN INDEFINITE PERIOD OF TIME until the end of the siege and brutal
aggression in Kobani” (“Bundan boyle her yer Kobane'dir. Kobane'deki kusatma
ve vahsi saldirganlik son bulana kadar SURESIZ DIRENISE cagiriyoruz”). In
the meantime and thereafter, continuous announcements and calls were
made through a web site operating under the PKK’s guidance for urging
people to uprising and engage in armed conflicts on streets with security
forces. Upon these calls, mass violent acts took place. These violent acts —
which created a great public disturbance and resulted in a great number
of casualties including many dead and vandalizing of public and private
property —started on 6 October 2014, lasted for days and spread to many
regions of the country.
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147. The applicant noted through his press statement that the call by
the HDP’s Central Executive Committee was made upon having heard
that the DAESH had been getting closer to Turkey’s border and was not
a call for violence; that the demonstrations had gone beyond its purpose
and violent acts took place on account of provocateurs; and that they
stood behind the call.

148. It is undoubted that a call was made through HDP’s social media
account, on its Central Executive Committee’s behalf, to incite people to
pour out into the streets and join the resistance; and that the applicant
was at that time the co-chairman of the party and a member of the Central
Executive Committee.

149. This call was made at a time when the internal conflict in
Syria had posed a threat to national security in Turkey, following
armed clashes between the PYD and the DAESH in Kobani. It must be
further emphasized that this call was made on the next day of the call
“to occupy the metropolitan cities” in Turkey by a leader of the PKK
terrorist organization, which is one of the parties of the clashes, on the
pretext of the incidents taking place in Kobani. Besides, the statement
published on the same day via a web-site operating under the guidance
of the PKK contained discriminatory statements and made a call to
extend the uprising to the maximum level by using the phrase “make life
unbearable” for a political party.

150. The applicant should have foreseen that the call made for uprising
in favour of a terrorist organization upon the conflicts that took place in
Kobani between two terrorist organizations might have led to widespread
mass violent acts in Turkey, which would undoubtedly disturb the public
order. It is also clear that the civil war in Syria posed a serious threat to
the national security of Turkey due to its location. It is undeniable that
in this atmosphere, such a call, which was made from the social media
account of the HDP on behalf of the HDP’s Central Executive Board,
would highly influence a certain part of the community. As a matter of
fact, the mass violent acts started right after these calls were made and
spread gradually over time. Accordingly, it has been observed that the
investigation authorities relied on factual and legal grounds while
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establishing a causal link between the calls made on behalf of the HDP’s
Central Executive Board and the PKK, as well as between the calls and
the violent acts in question.

151. Furthermore, during the period when the terrorist events known
as “ditch events” occurred, the PKK tried to gain dominance over some
parts of the provinces located in the eastern and south-eastern regions
of Turkey. To that end, the PKK dug ditches, constructed barricades
and planted bombs and explosives in these barricades, thereby trying
to gain dominance in these cities under the name of “self-governance”.
The security officers carried out operations for the purpose of filling these
ditches and removing the barricades, thereby returning the life to normal.
During these operations, many heavy weapons and explosives were
seized, the ditches were filled, the barricades were removed, and many
terrorists were neutralized.

152. According to the investigation authorities, in his public speech
delivered in Cizre at the time of these events, the applicant stated “they are
considering to prevent once again, by tanks and guns, the understanding adopted
by people ... to have the ability to govern themselves through self-governance”
(“halkin 6zyonetimle artik ben kendimi yonetmek istiyorum ... anlayisinin bir
kez daha tankla, topla durdurabileceklerini saniyorlar”). In his speech in Cizre,
he noted “Our people have the power to resist against pressure and massacre
policies everywhere. We have the power to protect ourselves against any attack.
We will show that we are not despairing; we will resist together; we will achieve
salvation without forgetting our motherland and history and by defending our
rights” (“Halkimiz atananlarin degil secilmislerin yetkili oldugu kendi meclisleri
ile belediye ile kendini yonetmek istiyor. Halkimiz her yerde baski politikalarina
katliam politikalarina kars: direnebilecek giictedir. Biitiin saldirilara kars:
kendimizi koruyacak giiciimiiz var. Caresiz olmadigimizi gosteriyoruz, birlikte
direnecegiz, kendi ana vatanimizi da tarihimizi de unutmadan haklarimizi da
savunarak hep birlikte kurtulusa gidecegiz”). In his speech in Diyarbakir,
he stated “Everywhere you carry out operations is filled with an atmosphere
of enthusiasm rather than fear and panic. Do you know why? Because these
people are so sure that they will triumph from the very first day... We will not
let cruelty and fascism win any more; this resistance will triumph. Those who
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try to downplay it by calling it ditches and holes should look back at history.
There are tens of millions of heroes and brave people resisting against this coup.
You are waging a war against the people. The people are resisting and will
resist everywhere.” (“Bugiin operasyon yapti§iniz her yerde korku ve panik
havasy degil cosku havas: hakim. Neden biliyor musunuz? O insanlar daha ilk
glinden kazandiklarindan o kadar eminler ki... Bir kez daha zulmiin, fagizmin
kazanmasina izin vermeyecegiz, bu direnis kazanacaktir. Oyle hendek, cukur diye
kiiciimsemeye calisanlar da doniip tarihe baksinlar. On milyonlarca kahraman,
yigit bu darbeye kars1 direnen insan var. Sen halka kars1 savag acmigsin. Halk her
yerde direnir, direnecektir”). In his last speech, the applicant also noted that
significant decisions concerning the management of “self-governance”
process on the political grounds would be taken at the extraordinary
meeting of the Democratic Society Congress and would be materialized.

153. In his speech in this congress in 2015, the applicant noted “We
are expressing these facts as a reply to unproductive discussion that barricades
and ditches have emerged as a result of the “self-governance” demands.
Barricades and ditches have not been established as the Kurdish people want
“self-governance” but as those making massacre plans in Ankara have started
to realize their plans... It is neither a matter of ditch not a barricade. This
question cannot be underestimated. The reason behind barricades and ditches is
the stance against and resistance to fascism and massacre. It does not mean that
autonomy is represented by barricades and ditches. Autonomy is ... the right to
live in dignity. If any person does not respect it or says ‘those wanting autonomy
will be detained, destroyed or forced to kneel down’, then it is not unreasonable
to set barricades and dig ditches” (“Barikat ve hendek 6z yonetim taleplerinin
sonucunda ortaya ¢iktr gibi kisir bir tartismaya bir cevap olsun diye bunlar:
ifade ediyoruz. Barikat ve hendek Kiirt halki 6z yonetim istedigi i¢in kazilmad.
Barikat ve hendek Ankara'da katliam planlar: yapanlar o planlart hayata
gecirmeye basladigr icin kazildi... Ne hendegi ne barikati mevzu oralara kadar
kiiciimsenemez. Hendekteki barikattaki direnisin nedeni fasizme karst katliama
karst durus ve direnistir. Ozerklik esittir hendek barikat degildir. Ozerklik

. onurlu yasama hakkidir eger biri bunu kabul etmiyor, ... bunu aklindan
gecirenleri ‘ben tutuklayacagim, katledecegim, diz ¢iktiirece§im’ diyorsa vallahi
0 barikat hendek kazmglar cok degil”). He also added “I thank to my fellows
who have been resisting ... We once again reiterate our loyalty to our each and
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every fellow ... struggling at the risk of his/her life, his/her families as well as our
martyrs” (Direnen arkadaslarimiza ... tesekkiir ediyorum. Canini ortaya koyan
... her bir arkadasimiza, ailelerine, sehitlerimize bir kez daha vefa ve baglilik
soziimiizii tekrar ediyoruz”).

154. In his speech delivered on 26 March 2016 at the extraordinary
Democratic Society Congress in Diyarbakir pending the ditch events,
the applicant stated “... The struggle taking place today in Cizre, Silopi,
Yiiksekova, Sur, Nusaybin or any other place is not against terrorism and
terrorists... A community is completely presented as a target... If you have
declared all Kurds in pursuit of their rights and freedom as terrorist and said
necessary step will be taken, the community with a population of 15 million
for sure shows resistance to your fascist practices. Then the resistance becomes
justified. Otherwise, war is not justified There cannot be no justified war. But

”

resistance is justified...” (“... Bugiin Cizre'de, Silopide, Yiiksekova'da, Sur'da
veya baska bir yerde, Nusaybin'de terére ve teroriste karst miicadele edilmiyor...
Bir halkin tamami hedefe konulmus durumdadir... hak ve ozgiirliik isteyen
Kiirtlerin hepsini terrorist ilan edip geregini yapacagim derseniz, 15 milyonluk
halk da elinde ne imkan varsa sizing fasist uygulamalariniza kars: tabi ki direnir.
Orada direnis mesru olur. Yoksa savas mesru bir sey degildir. Savasin mesruiyeti

olmaz. Direnis mesrudur...”).

155. These speeches were delivered mainly at the region where the
“ditch events” intensively took place. In this respect, given the applicant’s
political position, the time and period of the impugned speeches
as well as their contents and contexts, the investigation authorities’
acknowledgement that his speeches were an indication of his having
committed a terrorism-related offence cannot be said to be unfounded.

156. The applicant was also charged by the investigation authorities
on account of certain speeches delivered by him in 2012 and 2013. In this
respect, according to the findings of the investigation authorities, in his
speech delivered in Kiziltepe in 2012 with a view to giving support to the
indefinite hunger strike launched at prisoners by prisoners throughout
the country in protest against the conditions of Abdullah Ocalan’s
detention, he noted “They said you couldn’t put up the poster of Ocalan.
Those who said it ... Let me speak clearly. We are going to put up a sculpture
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of President Apo.” (“Demisler ki Ocalan posteri asamazsimiz. Onu diyenlere
actkea sesleniyorum... Biz baskan Apo'nun heykelini dikecegiz heykelini.”). He
also made the following statements in Diyarbakir in 2013 “The Kurdish
movement used to see the war as a war of self-defence... Today, those who
criticise us also say that the Kurdish people would not exist, at least in Turkish
Kurdistan, without the PKK movement. You could not speak of the existence
of Kurds in Turkish Kurdistan. Without the coup in 1984 [the year of the first
PKK attacks], without the guerrillas, no one today could speak of the existence of
the Kurdish people; the Kurds would have no other choice. ... At the time of the
initial resistance in Semdinli [and] Eruh [the first terrorist attacks by the PKK,
carried out in the Semdinli district in Hakkari and the Eruh district in Siirt on
15 August 1984], no one was aware of what was happening but the resistance has
today created [the] reality of the [Kurdish] people. We have gained our identity.”
(“Kiirt hareketi savasi mesru miidafaa savasi olarak ele aldi...PKK hareketi
olmasaydr bugiin Kiirt halk: diye bir sey Tiirkiye Kiirdistan1 icin en azindan
olmayacakt:. Tiirkiye Kiirdistani'nda Kiirtlerin varli§indan soz edilmeyecekti.
1984 hamlesi olmasaydi, gerilla savast olmasiydi, kimse bugiin Kiirt halkimin
varligindan soz edemezdi, ¢iinkii Kiirtlerin baska caresi yoktu. ... Semdinli'de
Eruh’ta ilk direnis sergilendiginde kimse ne oldugunun farkinda degildi ama
o direnis bugiin biiyiik bir halk gerce§i vyaratti. Kimligimizi kazandik.”).
Therefore, the acknowledgement that the applicant’s speeches affirming
the terrorist acts of the PKK were an indication of his having committed a
terror-related offence cannot be said to be unfounded.

157. Lastly, it was maintained that the applicant had acted in
accordance with the instructions given by the heads of the PKK terrorist
organization. Regard being had to a document where it is indicated that
a visit would be paid by a group including the applicant to the family of
a organization member “who had been mistakenly executed” and that a
letter of apology issued by the organization would be delivered to the
family -the document allegedly containing the instructions of Sabri Ok
stated to be one of the founders and high-level heads of the PKK terrorist
organization- as well as to the contents of the phone conversations
-alleged to have taken place between Sabri Ok and K.Y., who is stated
to be a head of the terrorist organization, and between the applicant
and K.Y.- concerning the participation of the applicant himself in a
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negotiation for which an appointment was made with Council of Europe,
the consideration of the investigation authorities that the applicant acted
in accordance with the instructions by the terrorist organization’s heads
has a factual basis.

158. Therefore, it must be concluded that there is a strong indication of
guilt on the part of the applicant.

159. Besides, it must be assessed whether the applicant’s detention
in respect of which the prerequisite condition of existence of strong
suspicion of guilt has been fulfilled has a legitimate aim.

160. It has been observed that in ordering the applicant’s detention,
the Diyarbakir 2™ Magistrate’s Judge relied on the severity of the penalty
provided in the law for the alleged membership of an armed terrorist
organization and on the fact that the imputed offence was among the
catalogue crimes set out in Article 100 § 3 of Code no. 5271.

161. “Membership of an armed terrorist organization” and “inciting to
commit an offence” on accounts of which the applicant was arrested are
the types of offences punishable with heavy penalties under the Turkish
criminal law. Given the severity of the punishment set forth in the law
for the imputed offence, it may be concluded that the risk of fleeing
exists. Furthermore, the membership of an armed terrorist organization
is among the offences enumerated in Article 100 § 3 of Code no. 5271 that
are ipso facto presumed as a ground for detention.

162. In addition, it has been observed that upon the entry into force
of the constitutional amendment as to the parliamentary immunity, the
relevant chief public prosecutor’s offices summoned the applicant many
times on different dates for the purpose of taking his statement; however,
he failed to comply with these summons. After the constitutional
amendment proposal concerning the parliamentary immunity had been
brought before the GNAT, the applicant expressly said in his speech
delivered on behalf of HDP that absolutely no MP would appear before
the prosecutor’s offices for giving statement. Accordingly, it can be
said that this attitude of the applicant was beyond a personal approach
but rather a planned political attitude that aimed at obstructing the
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investigation and prosecution processes and would be therefore likely to
continue at the subsequent stages.

163. As a result, it has been concluded that the grounds for the
applicant’s detention due to the risk of fleeing had factual basis.

164. It must be also ascertained whether the applicant’s detention
was proportionate. In determining whether a detention measure
is proportionate within the meaning of Articles 13 and 19 of the
Constitution, all particular circumstances of the present case must be
taken into consideration (see, in the same vein, Aydin Yavuz and Others, §
268; and Selcuk Ozdemir, § 76).

165. In this scope, the applicant stated that his detention prevented
him from carrying out political activities. Referring to certain decisions of
the Constitutional Court, the applicant also maintained that his detention
was disproportionate.

166. The Court has not so far rendered any decision as to the alleged
unlawfulness of the pre-trial detention of any MP during the period
when he has acting as an MP. Nor did the Court make an assessment
as to whether the (initial) detention had been lawful in its decisions of
Kemal Aktag and Selma Irmak (no. 2014/85, 3 January 2014), Faysal Sartyildiz
(no. 2014/9, 3 January 2014), Ibrahim Ayhan (no. 2013/9895, 2 January 2014)
and Giilser Yildirim (no. 2013/9894, 2 January 2014) where the applicants
were elected as an MP while in detention as there was no such allegation.
However, in its decisions of Mehmet Haberal (an academician and a
doctor of medicine at the time of his detention; subsequently elected as
an MP) and Mustafa Ali Balbay (a journalist at the time of his detention;
subsequently elected as an MP), the Court found inadmissible the
applicants’ allegations that they had been deprived of their liberties in the
absence of a strong suspicion of criminal guilt as well as of any grounds of
detention (alleged unlawfulness of their detention) for being manifestly
ill-founded (see Mehmet Haberal, no. 2012/849, 4 December 2013, §§ 60-78;
and Mustafa Ali Balbay, §§ 68-78).

167. In its previous judgments concerning MPs’ detention on remand,
the Constitutional Court only examined the complaints concerning “the
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unreasonable length of detention” in connection with the rights to stand
for election and to engage in political activities. In those judgments (see
Mehmet Haberal, § 99; Mustafa Ali Balbay, § 114; Kemal Aktas and Selma
Irmak, § 57; Faysal Sariyldiz, § 57; Ibrahim Ayhan, § 56; and Giilser Yildirim,
§ 56), it is indicated that deputyship will be taken into consideration in
terms of detention only under the following scope:

“...if the person whose continued detention has been ordered is a
Member of Parliament, a new conflicting value occurs in addition to those
currently existing. Therefore, the public interest being deprived of due to
the detained MP’s inability to engage in legislative activities must be also
taken into consideration, along with the right to personal liberty and security.
Accordingly, in ordering the continued detention of MPs, the courts are to
demonstrate, relying on concrete facts, the existence of an interest which
overweighs the interest inherent in the exercise of both the right to personal
liberty and security and the rights to stand for election as well as to engage in

political activities...”.

168. In those above-mentioned judgments, the Court, finding a
violation of the right to personal liberty and security concerning MPs,
took into consideration the length of the detention period as well as the
public interest inherent in the exercise of the right to stand for election
and to engage in political activities (4 years 3 months and 22 days in
the case of Mehmet Haberal; 4 years and 5 months in the case of Mustafa
Ali Balbay; 4 years, 8 months and 16 days in the case of Kemal Aktas and
Selma Irmak; 4 years, 6 months and 15 days in the case of Faysal Sariyildiz;
3 years, 2 months and 26 days in the case of [brahim Ayhan; and 3 years, 10
months and 5 days in the case of Giilser Yildirim).

169. There is no constitutional provision providing that MPs cannot be
detained on remand in the event that parliamentary immunity is lifted or
a constitutional exception has been introduced in this regard. Contrary
to what the applicant submitted, the Constitutional Court did not make
any assessment in the above-mentioned decisions that the MPs could
not be detained. Accordingly, being an MP does not constitute in itself
a protection against detention. Nevertheless, in cases where there are
serious allegations that the acts imputed to the MPs fall into the scope
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of the right to engage in political activities, the courts ordering detention
must apply a higher scrutiny in determining whether strong criminal
suspicion exists.

170. Similarly, the European Court of Human Rights (“the ECHR")
made no assessment that the detention measure cannot be applied in
respect of the MPs under any circumstances or that such a detention
would be automatically disproportionate. On the contrary, in the
application Sakik and Others v. Turkey, the European Commission of
Human Rights (“the Commission”) pointed out that the applicants, whose
legislative immunities were lifted and who were subsequently detained,
while serving as MPs, on charges of disrupting the unity and the integrity
of the State, were convicted of making separatist propaganda and/or
membership of an armed organization. It accordingly rejected the alleged
unlawfulness of detention. In the course of the examination before the
ECHR, the applicants stated that they accepted the conclusion reached by
the Commission. According to the ECHR, it was explicit that Article 5 §
1 of the European Convention on Human Rights (“the Convention”) was
not violated.

171. Lastly, as a detention order was issued a long time after the date
of the imputed acts which were mainly taking place between October
2011 and March 2016, it must be examined in the present case whether
the detention —as an element of the principle of proportionality— was
“necessary” or not during the investigation. As a matter of fact, the Court
also made such assessments in certain applications of similar nature
(when there is a significant period of time between the date of offence and
date of detention).

172. In this respect, in the judgment Erdem Giil and Can Diindar (§§ 79-
81), one of the factors taken into account by the Court finding a violation
of the applicants’ right to personal liberty and security is the fact that
neither the particular circumstances of the present case nor the grounds
of their detention demonstrate which evidence (other than the impugned
news) the investigation authorities obtained during the period of nearly
six months running from the public announcement that an investigation
had been initiated against the applicants to the date they were detained,
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and thereby why their detention was “necessary”. Nevertheless, in its
judgments Mehmet Baransu (§§ 139-141) and Siileyman Bagriyamk and
Others (no. 2015/9756, 16 November 2016, §§ 228-232), the Court found
the applicants” detention necessary, in spite of a long period of time
having elapsed between the date of offence and the date of detention,
considering that the investigation procedures continued to be conducted
and that the investigation authorities did not fail to act.

173. In the present case, it must be primarily borne in mind that
pursuant to the first sentence of Article 83 § 2 of the Constitution, the
applicant cannot be detained when he enjoys parliamentary immunity.
The constitutional amendment introducing an exception to parliamentary
immunity for the pending motions entered into force on 8 June 2016.
Thereafter, the investigation files against the applicant were sent to the
relevant chief public prosecutor’s offices. The applicant was detained
approximately 5 months after the entrance into force of the constitutional
amendment in question.

174. It appears that after the provisional article had become effective,
the necessary actions were taken in due time: motions were drawn up
concerning the existing investigation files initiated at various jurisdictional
districts, the files were sent to the competent prosecutor’s office and were
joined; and summons were issued for taking statement of the applicant.
Hence, the public authorities, in particular the investigation authorities,
cannot be said to have remained inactive during the investigation process.

175. Besides, conducting an investigation into terrorist offences leads
public authorities to confront with significant difficulties. Therefore, the
right to personal liberty and security must not be constructed in a way
that would seriously hamper the judicial authorities” and security forces’
effective struggle against crimes -particularly organized crimes- and
criminality (see, in the same vein, Siileyman Bagriyanik and Others, § 241;
and Devran Duran, § 64).

176. Regard being had to the abovementioned facts as to the
proportionality, the conclusion reached by the Diyarbakir 2" Magistrate
Judge that the detention measure was proportionate and conditional
bail would remain insufficient on the basis of the severity of punishment

94



Selahattin Demirtas [Plenary], no. 2016/25189, 21/12/2017

prescribed for the imputed offences and the gravity of the acts committed
by the applicant cannot be regarded as unfounded or arbitrary.

177. Besides, in view of all abovementioned explanations as to the
alleged unlawfulness of the applicant’s detention, there is no circumstance
requiring an examination as to the applicant’s allegation that his detention
order had a political motive which was contrary to the motives specified
in the Constitution.

178. For these reasons, as there was no violation in respect of the
alleged unlawfulness of the applicant’s detention, the Court declared this
part of the application inadmissible for being manifestly ill-founded.

Mr. Engin YILDIRIM did not agree with this conclusion.

3.Alleged Restriction of Access to the Investigation File

a. The Applicant’s Allegations and the Ministry’s Observations

179. The applicant maintained that he had not been informed in detail
of the accusations during his custody and statement-taking processes;
that his request to examine the investigation file had been rejected due
to the “restriction” order; that he had been therefore unaware of the
accusations against him and the evidence thereof; and that he had been
therefore deprived of the opportunity to self-defence and to challenge
as required by the principles of equality of arms and adversarial
proceedings. He accordingly alleged that there had been violations of his
rights to personal liberty and security safeguarded by Article 19 of the
Constitution and Article 5 §§ 2 and 4 of the Convention, as well as to a fair
trial safeguarded by Article 36 of the Constitution and Article 6 § 1 of the

Convention.

180. In its observations, the Ministry of Justice indicated that the
applicant had the opportunity to challenge the restriction order as of
the date when he had become aware thereof; however, he did not do so.
Reminding that the applicant had refused to give statement and to answer
the questions put to him during his questioning by the prosecutor and
interrogation by the magistrate judge, the Ministry emphasized that his
allegation would be in breach of his duty of honesty. It also underlined

95



Admissibility Decisions

that the offences imputed to him and grounds of his detention were
explicitly laid down in the detention order and noted that his case must
be examined in reference to the similar decisions of the Constitutional
Court.

181. In his counter-statements against the Ministry’s observations, the
applicant reiterated his allegations included in the application form and
maintained that the restriction order had hindered his right to an effective
defence against the investigation authorities” acts.

b. The Court’s Assessment
182. Article 19 § 8 of the Constitution reads as follows:

“Persons whose liberties are restricted for any reason are entitled to apply
to the competent judicial authority for speedy conclusion of proceedings
regarding their situation and for their immediate release if the restriction
imposed upon them is not lawful”.

183. The applicant’s allegations under this heading must be examined
within the ambit of the right to personal liberty and security enshrined in
Article 19 § 8 of the Constitution.

i. General Principles

184. Article 19 § 4 of the Constitution provides for that individuals
arrested or detained shall be promptly notified, in all cases in writing,
or orally when the former is not possible, of the grounds for their arrest
or detention and the charges against them, and in cases of offences
committed collectively, this notification shall be made, at the latest, before
the individual is brought before a judge (see Giinay Dag and Others, § 168).

185. Besides, it is set forth in Article 19 § 8 of the Constitution that a
person deprived of his liberty for any reason is entitled to apply to the
competent judicial authority for speedy conclusion of proceedings
regarding his situation and for his immediate release if the restriction
imposed upon him is not lawful. Even if it is not possible to offer all
safeguards inherent in the right to a fair trial through the procedure
laid down in this provision, all the safeguards applicable to the alleged
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conditions of detention are to be secured through a judicial decision (see
Mehmet Haberal, §§ 122 and 123).

186. In this respect, in examining the requests for continuation
of detention or for release, the principles of “equality of arms” and
“adversarial proceedings” must be complied with (see Hikmet Yaygin,
no. 2013/1279, 30 December 2014, § 30). The principle of equality of arms
means that parties of the case must be subject to the same conditions
in terms of procedural rights and requires that each party be afforded
a reasonable opportunity to present his case under conditions that do
not place him at a disadvantage vis-a-vis his opponent. The principle
of adversarial proceedings requires that the parties must be given the
opportunity to have knowledge of and comment on the case file, thereby
ensuring the parties to actively participate in the proceedings (see Biilent
Karatag, no. 2013/6428, 26 June 2014, §§ 70 and 71).

187. It may be necessary to impose a restriction, during the
investigation phase, on access to certain evidence for the purposes of
protecting fundamental rights of the third parties, maintaining public
interest or securing the methods applied by the judicial authorities in
conducting investigation. Therefore, it cannot be said that imposing
a restriction on the counsel’s power to examine the file in order for the
sound conduct of the investigation stage is not necessary for the public
order of a democratic society. However, such a restriction on access to the
investigation file must be proportionate to the aim sought to be attained
and must not hinder the sufficient exercise of the right to defence (see the
Court’s judgment, E.2014/195 K. 2015/116, 23 December 2015, § 107).

188. Any person arrested must be told, in simple, non-technical
language that he can understand, the essential legal and factual grounds
for his arrest, so as to be able, if he sees fit, to apply to a court to challenge
its lawfulness within the scope of Article 19 § 8 of the Constitution.
However, Article 19 § 4 of the Constitution does not entail that the
information provided to the person arrested or detained in the course
of his arrest or detention must embody a full list of imputed offences,
in other words, all evidence forming a basis for the charges against him
must be notified or disclosed (see Giinay Dag and Others, § 175).
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189. If the applicant is asked, during the process when his statement or
defence submissions are taken, questions about the content of documents
access to which has been restricted or he makes a reference to the content
of such documents in raising a challenge against his detention order,
it must be accepted that the applicant has had access to the documents
underlying his detention and had sufficient information about the
contents, and thus he has had the opportunity to challenge the reasons of
his detention in a sufficient manner. In such a case, the person concerned
has sufficient knowledge about the contents of the documents underlying
his detention (see Hidayet Karaca, § 107).

ii. Application of Principles to the Present Case

190. On 7 September 2016, the Diyarbakir Chief Public Prosecutor’s
Office filed a request with the Diyarbakir 4™ Magistrate Judge to obtain
an order imposing a restriction on the powers of the applicant’s lawyer
to examine the file and take a copy of the documents on the ground that
“it may imperil the aim of the investigation” by virtue of Article 153 § 2 of
the Code no. 5271. On 9 September 2016, the magistrate judge issued a
“restriction” order in line with this request. The applicant was detained
on remand on 4 November 2016, subsequent to the restriction order.

191. There is no document or information as to whether the restriction
order was subsequently lifted. However, it appears that by 2 February
2016 when the indictment was accepted by the 8" Chamber of the
Diyarbakir Assize Court, the impugned restriction had automatically
expired pursuant to Article 153 § 4 of the Code no. 5271.

192. The accusations brought against the applicant are related to
his acts specified in the investigation reports issued by the relevant
chief public prosecutor’s offices prior to the constitutional amendment
concerning the parliamentary immunity. There is no finding or claim that
the applicant or his lawyers had been denied access, prior to the restriction
order, to these investigation reports and contents of the investigation files
attached thereto. Besides, during his statement-taking process before
the Diyarbakir Chief Public Prosecutor’s Office, the applicant noted that
he had comprehended the offences imputed to him but refused to give
statement as the investigation had political motives.
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193. It appears from the letter requesting the applicant’s detention,
which was issued by the Diyarbakir Chief Public Prosecutor’s Office
on 4 November 2016, that a comprehensive explanation as to the
accusations brought against the applicant is provided. In this respect,
certain information and evidence concerning the imputed acts are laid
down therein, and assessments concerning the legal qualification of
these acts are also made. This letter was read out to the applicant also
by the Diyarbakir 2" Magistrate Judge before his interrogation. It is also
indicated in the interrogation report that the imputed acts were read out
and explained to him. During his interrogation, the applicant did not give
information about the imputed acts and refused to answer the questions
that were put to him. On the other hand, his lawyers who were present in
the interrogation had the opportunity to present comprehensive defence
submissions about the merits of the accusations. In its detention order,
the magistrate judge also made comprehensive assessments about the
accusations (imputed acts) forming a basis for his detention. Moreover, in
the applicant’s ten-page petition whereby his detention was challenged,
detailed defence submissions as to the procedural and substantive aspects
are provided. It has been therefore revealed that the applicant and his
lawyers had access to the imputed acts as well as information underlying
his detention both prior and subsequent to the interrogation.

194. Accordingly, regard being had to the scope of judicial review
conducted at the initial stage of the applicant’s detention on the basis of a
suspicion of his guilt, nature of the evidence underlying the detention as
well as to the facts that the applicant or his lawyer were informed of the
basic elements forming a basis for the accusations and that the applicant
was provided with the opportunity to challenge them, it has been
concluded that the alleged denial of access to the investigation file merely
on account of the restriction order imposed is manifestly ill-founded.

195. For these reasons, this part of the application was declared
inadmissible for being manifestly ill-founded as it is clear that there was no
violation of the applicant’s alleged denial of access to the investigation
file due to the restriction order imposed.

99



Admissibility Decisions

B. Alleged Violation of the Freedom of Expression and the Rights
to Be Elected and Engage in Political Activities

1. The Applicant’s Allegations and the Ministry’s Observations

196. The applicant maintained that all of the imputed acts forming a
basis for the investigation and his detention were the speeches that he
had delivered, in his capacity as an MP and chairman of a political party,
during meetings, press releases and conferences at various dates; and
that he was precluded from exercising his right to engage in legislative
activities for being detained on remand. He accordingly alleged that
there had been a breach of his freedom of expression as well as his
rights to stand for election and to engage in political activities, which are
safeguarded respectively by Articles 19, 26 and 67 of the Constitution as
well as by Articles 5 and 10 of the Convention and Article 3 of the Protocol
No. 1 of the Convention.

197. Referring to the decisions already rendered by the Court, the
Ministry indicated in its observations that the applicant’s complaint that
he had been detained due to his statements falling within the ambit of
his freedom of expression and right to engage in political activities fell
essentially under the scope of his alleged detention in the absence of any
strong suspicion of his guilt. The Ministry accordingly noted that this
complaint must be examined under Article 5 § 1 (c) of the Convention.
It also emphasized that given the applicant’s position as an MP having
an influence over a certain section of society supporting him as well as
his continuous performance of the imputed acts forming a basis for his
detention, the detention measure was necessary for, and proportionate to
the requirements of, protecting the society, maintaining public order and
preventing violence in a democratic society.

198. In his counter-statements against the Ministry’s observations, the
applicant asserted that the speeches underlying his detention had been
mainly delivered under the GNAT as a part of his legislative activities;
that these statements had been reiterated in the platforms he attended as
a leader of the opposition party and in representation of his voters; and
that he could not take part in the legislative activities for being detained on
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remand, which was also in breach of his own voters’ right to free election.

2. The Court’s Assessment

199. In examining the effects of detention measure upon the
fundamental rights and freedoms such as the freedoms of expression
and the press, the freedom of association as well as the rights to stand
for election and engage in political activities, the Court firstly assesses
whether the detention is lawful and/or whether it has exceeded a
reasonable time. The Court then ascertains whether there has been
a violation of any other fundamental rights and freedoms by also
taking into account its conclusion as to the lawfulness of detention and
reasonableness of the detention period (see Erdem Giil and Can Diindar, §§
92-100; Hidayet Karaca, §§ 111-117; Mehmet Baransu, §§ 157-164; Giinay Dag
and Others, § 191-203; Mehmet Haberal, §§ 105-116; Mustafa Ali Balbay, §§
120-134; Kemal Aktas and Selma Irmak, §§ 61-75; Faysal Saryildiz, §§ 61-75;
Ibrahim Ayhan, §§ 60-74; and Giilser Yildirim, §§ 60-74).

200. In the present case, as regards the alleged unlawfulness of the
applicant’s detention, it has been concluded that there was convincing
evidence giving rise to suspicion that the applicant might have committed
an offence; and that there were also grounds requiring his detention
which was proportionate. Regard being had to the assessments made in
this regard, there is no circumstance which would compel the Court to
reach a different conclusion in respect of the allegation that the applicant
had been under investigation and subsequently detained on remand
merely on account of his acts falling within the scope of the freedom of
expression as well as the rights to stand for election and to engage in
political parties.

201. Consequently, the Court declared this part of the application
inadmissible for being manifestly ill-founded as there is no violation of the
alleged violations of the applicant’s freedom of expression and rights to
stand for election and to engage in political activities due to his detention.

Mr. Engin YILDIRIM did not agree with this conclusion.
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VI. JUDGMENT
For these reasons, the Constitutional Court held on 21 December 2017:

A. 1. UNANIMOUSLY that the alleged violation of the right to
personal liberty and security due to the unlawfulness of the applicant’s
arrest and custody be DECLARED INADMISSIBLE for non-exhaustion of
available remedies;

2. By MAJORITY and by dissenting opinion of Mr. Engin Yildirim
that the alleged violation of the right to personal liberty and security
due to the unlawfulness of the applicant’s detention be DECLARED
INADMISSIBLE for being manifestly ill-founded;

3. UNANIMOUSLY that the alleged violation of the right to personal
liberty and security due to the restricted access to the investigation file be
DECLARED INADMISSIBLE for being manifestly ill-founded;

4. By MAJORITY and by dissenting opinion of Mr. Engin Yildirim
that the alleged violations of the freedom of expression as well as the
rights to stand for election and to engage in political activities due to the
applicant’s detention be DECLARED INADMISSIBLE for being manifestly
ill-founded;

B. The court expenses be COVERED by the applicant.
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DISSENTING OPINION OF JUSTICE ENGIN YILDIRIM

1. The applicant, who is still the Member of Parliament for Istanbul,
was taken into custody on 4 November 2016 and subsequently detained
on remand by virtue of the detention order of the same date, which was
issued by the Diyarbakir 2" Magistrate Judge for his alleged membership
of an armed terrorist organization and public incitement to commit
offence. In the detention order, it is primarily indicated that there was
strong suspicion of the applicant’s guilt, which is a pre-requisite for
detention, and as regards the existence of grounds for detention, it is
noted “regard being had to the lower and upper limits of punishment prescribed
in the relevant law for the imputed offence as well as the facts that the imputed
offence is among the catalogue offences laid down in Article 100 § 3 of the Code of
Criminal Procedure and that detention measure is proportionate and necessary
compared to the punishment likely to be imposed, it has been considered that the
measure of conditional bail would remain insufficient”.

2. Article 19 § 1 of the Constitution sets forth “Everyone has the right
to personal liberty and security”. It is also laid down in Article 19 § 3
“Individuals against whom there is strong evidence of having committed an
offence may be arrested by decision of a judge solely for the purposes of preventing
escape, or preventing the destruction or alteration of evidence, as well as in other
circumstances prescribed by law and necessitating detention”.

3. In Article 13 of the Constitution, it is set forth “Fundamental rights
and freedoms may be restricted only by law and in conformity with the reasons
mentioned in the relevant articles of the Constitution without infringing upon
their essence. These restrictions shall not be contrary to the letter and spirit of the
Constitution and the requirements of the democratic order of the society and the
secular republic and the principle of proportionality”.

4. In the same vein, Article 5 § 1 of the European Convention on
Human Rights (“the Convention”) safeguards that everyone has the right
to liberty and security of person and that no one shall be deprived of his
liberty save in the following cases and in accordance with a procedure
prescribed by law. In subparagraph (c) of the same provision, the lawful
arrest or detention of a person effected for the purpose of bringing him
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before the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to
prevent his committing an offence or fleeing after having done so is listed
as an exemption from the right to personal liberty and security.

5. Pursuant to Article 19 § 3 of the Constitution, the first general
condition of detention is the existence of strong indication of criminal
guilt on the part of the accused. However, strong indication is not per
se sufficient for detention but constitutes the first step needed to be
assessed for finding criminal guilt. At the subsequent stage, it must be
examined, in the light of the concrete evidence, whether there is a risk
of fleeing, destroying or altering the evidence on the part of the accused
or the suspect or any other risk specified in the relevant provision. An
abstract risk of fleeing is not sufficient for detention. The question as to
whether the risk of fleeing is to the extent that would require detention
must be ascertained on the basis of the particular circumstances of the
relevant case and characteristics of the accused or the suspect. The fact
that objective conditions are appropriate for fleeing must not always give
rise to the acknowledgement that there exists a risk of fleeing. It must be
also inquired whether the accused or the suspect has tendency to do so.

6. An interference with the right to personal liberty and security would
be in breach of Article 19 of the Constitution unless it also complies with
the conditions set out in Article 13 of the Constitution in which the criteria
with respect to the restriction of fundamental rights and freedoms are
specified. It is therefore necessary to determine whether the restriction
complies with the requirements enshrined in Article 13 of the Constitution;
i.e., the requirements of being prescribed by law, relying on one or more
valid reasons specified in the relevant articles of the Constitution, and
not being contrary to the principle of proportionality (see Halas Aslan,
no. 2014/4994, 16 February 2017, §§ 53-54). The phrase “necessitating
detention” set out in Article 19 § 3 of the Constitution indicates that one of
the conditions sought for detention is proportionality.

7. The Diyarbakir 2™ Magistrate Judge, ordering the applicant’s
detention, concluded that there was strong suspicion of criminal guilt on
the part of the applicant in terms of the alleged membership of the armed
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terrorist organization, namely PKK, and public incitement to violence,
making a reference to the “6-7 October events”, the “ditch events”, the
applicant’s certain speeches and activities under the Democratic Society
Congress.

8. It is beyond any doubt that a call was made through HDP’s social
media account, on its Central Executive Committee’s behalf, to incite
people to pour out into the streets and join the resistance; and that the
applicant was at that time the co-chairman of the party and a member of
the Central Executive Committee. In his capacity as the co-chairman and
a member of the Central Executive Committee, the applicant admitted
having partaken in that call. It cannot be said that certain expressions
of the applicant during the meetings, press statements and conferences
attended by him in his political capacity as well as certain expressions
used in the call made by the Central Executive Committee of his political
party were not inciting to violence or tending to be perceived as a call for
uprising and insurrection. For these reasons, regard being had to the acts
performed by the applicant, it cannot be concluded that there is no strong
indication of guilt.

9. In its recent judgment, the European Court of Human Rights (“the
ECHR”) held that under Article 5 § 1 (c) of the Convention, a person may
be detained on remand, solely within the scope of criminal proceedings,
for the purpose of bringing him before the competent legal authority on
reasonable suspicion of having committed an offence; however, relevant
and sufficient reasons must be also given to demonstrate the existence of
reasons justifying detention (see Buzadji v. Moldova [GC], no. 23755/07, 5
July 2016).

10. The criterion of relevant and sufficient reasons requires that in
addition to concrete evidence proving the existence of reasonable or
strong suspicion of guilt which has given rise to the detention of the
suspect, facts demonstrating the risk of fleeing and insufficiency of
the conditional bail measure for the prevention of such risks must be
concretely demonstrated in the initial detention order (see Buzadji v.
Moldova [GC], no. 23755/07, 5 July 2016, §§ 92 and 102). Accordingly, in
the first initial detention order, not only the severity of the offence and
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the relevant punishment are taken into account or merely the fact that the
offence necessitating detention is a catalogue offence is deemed sufficient
for detention, but also there must be relevant and sufficient reasons
justifying detention.

11. Leaders of political parties are expected to act cautiously and
prudently as speeches delivered during a critical period and in a region
where terrorist events are taking place for a long time may be differently
perceived by certain sections of the society. However, lack of political
cautious and prudence does not justify a disproportionate interference
with the right to personal liberty and security, which is among the most
fundamental constitutional rights.

12. Existence of strong indication of having committed an offence does
not suffice for detention of a person to be deprived of his liberty, and the
principle of proportionality must be also satisfied. As a requisite of the
principle of proportionality, if it is possible to attain the same aim through
an alternative measure which involves less severe interference with the
fundamental rights and freedoms, such measure must be resorted to,
and any measure which is more severe must not be applied. If the aim
expected to be attained through the preventive measure of detention
may be attained also through one of the conditional bail measures, the
detention measure must be no longer resorted to as it would lead to
unfairness. Otherwise, any preventive measure that is more severe than
what is required would constitute a penalty rather than a measure.
Accordingly, resorting to a more severe measure in cases where it is
possible to attain the expected aim through a less severe one would be
contrary to the principle of proportionality.

13. In the present case, the incumbent court found the detention
measure necessary and proportionate on the grounds that the offence
imputed to the applicant was among the catalogue offences and that
conditional bail would remain insufficient given the lower and upper
limits of the penalty likely to be imposed. The applicant, a Member
of Parliament, is the co-chairman of the third largest political party
represented in the GNAT. Even if the speeches delivered by the applicant
in his capacity as a politician as well as other allegations raised against
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him in the relevant investigation reports are accepted to have constituted
a strong indication of guilt, the applicant’s detention does not, given his
position and titles, meet a pressing social need in a democratic society.
Regard being had to the presumption of innocence as well, detention may
be regarded as a justified measure only when there is a real public interest
overriding the right to personal liberty and security safeguarded by
Article 19 of the Constitution. The applicant’s detention on account of the
nature of the imputed offences and severity of the prescribed sanctions
pursued no public interest.

14. Detention measure must be applied only in very exceptional
circumstances and as a last resort, and less restrictive alternatives must
be primarily taken into consideration. In the present case, in ordering his
detention, no justified grounds were provided as to which concrete facts
had caused doubt into the risk of his fleeing or hiding himself, which
conducts and behaviours of the applicant had caused doubt into the risk
of his tampering with the evidence as well as why the conditional bail
would remain insufficient.

15. The grounds for the applicant’s detention, which are specified in
his detention order, have two basis: the severity of the penalty prescribed
in the relevant law for the imputed offence and the applicant’s refusal to
be present at the chief public prosecutor’s offices for giving his statements.
Deeming the severity of the relevant penalty, by itself, sufficient for the
existence of the risk of fleeing would give rise to a very narrow and
strict interpretation of the right to personal liberty and security. It is not
possible to agree with the conclusion that the applicant’s refusal to give
statement constituted a risk of his fleeing. This is because he continued
his political activities before public and did not make any attempt to flee
after he had refused to give statement.

16. The dates when the applicant’s parliamentary immunity was lifted
and when he was arrested and detained on remand are 20 May 2016
and 4 November 2016 respectively. It has been observed that during this
period of nearly six months, he continued performing his political and
parliamentary activities and never attempted to flee. The constitutional
amendment lifting his parliamentary immunity took effect on 8 June 2016.
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As proven by his passport entries, he had travelled abroad and returned
to the country tens of times from this date to 4 November 2016 when his
detention was ordered. The risk of his fleeing and tampering with the
evidence does not per se constitute a ground.

17. It is necessary to make a further assessment with reference to a
number of other relevant factors which may either confirm the existence
of a danger of fleeing or make it appear so slight that it cannot justify
detention pending trial. The risk of fleeing has to be assessed in light
of the factors relating to the person’s character, his morals, home,
occupation, assets, family ties, his reaction against the detention order,
the issue whether he indeed plans to flee to another country as well as all
kinds of links with the country he plans to flee (see Becciev v. Moldova, no.
9190/03, 4 January 2006, § 58).

18. Pointing out the difficulty in conducting an investigation into
terrorist offences, the majority of the Court emphasized the necessity
that the right to personal liberty and security should not be interpreted
in a way that would make it extremely difficult, for judicial authorities
and security forces, to effectively combat with crimes and criminality. I
agree with this finding as a principle; however, in the present case, it was
not concretely demonstrated how and why resorting to an alternative
measure imposing a lesser restriction on the right to personal liberty and
security would make extremely difficult the struggle against crimes and

criminality.

19. In one of its judgment, the ECHR found a violation of Article 5 §
3 of the Convention, considering that the relevant courts had not taken
into account the possibility of granting conditional bail and had not
mentioned why those alternative measures would not have warranted his
presence before the court or why, had the applicant been released, his
trial would not have followed its proper course (see Jablonski v. Poland, no.
33492/96, 21 December 2000).

20. Severity of the penalty prescribed for the imputed offences should
not per se form a basis for the risk of fleeing. As a matter of fact, the ECHR
considers that such a danger cannot be gauged solely on the basis of the
severity of the penalty to be imposed. It must be assessed with reference
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to a number of other relevant factors which may either confirm the
existence of a danger of fleeing or make it appear so slight that it cannot
justify detention pending trial (see Letellier v. France, no. 12369/86, 26 June
1991, § 43).

21. The applicant is a Member of Parliament and also co-chairman of
a political party (HDP). In his capacity as the co-chair, he is entitled to
represent the party as indicated in Article 15 § 3 of the Law no. 2820 on
Political Parties. HDP is the fourth biggest political party based on the
number of votes it received during the general election of 1 November
2015, that is 5.148.085, and the third biggest political party based on its
number of members of parliament.

22. The right to engage in political activities, which is not an unlimited
and absolute right, does not mean that persons who have taken part
in activities involving criminal suspicion can in no way be detained or
tried. A Member of Parliament or a (co-) chairperson of a political party
in respect of whom there is strong indication of guilt may be, of course,
detained on remand after his parliamentary immunity is lifted duly;
however, his detention must be based on concrete factual basis whereby
the risk of fleeing as well as the other risks laid down in Article 19 § 3 of
the Constitution are taken into consideration. Any detention which lacks
such a basis and falls foul of the principle of proportionality would cause
a deterrent effect on political activities and thereby cause a damage to the
order and progress of the democratic society.

23. The applicant’s detention undoubtedly hindered his right to take
part in legislative activities for being precluded from engaging in political
activities. In the same vein, it may be said that detention of the applicant,
co-chairman of a political party having received over five million votes, -in
the absence of any risk of fleeing, tampering with or concealing evidence
but merely on the grounds that the offences imputed to him are among
the catalogue offences and he refused to be present at the chief public
prosecutor’s offices for giving statement- would also have an unfavourable
impact on the relevant voters’ participation in a democratic life.

24. Consequently, I disagree with the conclusion reached by the
majority of the Court, considering that taken in conjunction with Article
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13 of the Constitution, the applicant’s right to personal liberty and security
safeguarded by Article 19 of the Constitution as well as his rights to elect,
to stand for election and to engage in political activities safeguarded by

Article 67 thereof were violated.
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Right to Life (Article 17 § 1)

On 13 September 2017, the Second Section of the Constitutional
Court found a violation of the right to life safeguarded by Article 17 of
the Constitution in the individual application lodged by Giirkan Kagar
and Others (no. 2014/11855).

THE FACTS

[8-41] Giirkan Kagar, one of the applicants, is mentally disabled and
he was a minor at the material time. When he was playing on a railway
which was separated from the street fronting his house with a ruined
wall, he touched a high voltage power line. As a result, he was exposed
to electric shock and got injured seriously. The Chief Public Prosecutor’s
Office launched an investigation. In the report prepared in the scene by the
police officers, the way the applicant had been injured was confirmed, as
well as it was noted that some of the grounding cables were out of order.
The medical report issued by the hospital indicated that the applicant
faced a life-threatening danger due to the incident, and his injuries would
prevent him from performing his daily activities for fifteen days.

The public prosecutor carried out a scene examination more than five
months after the incident and found out that the grounding cable was
operating and that there were iron guardrails on both sides of the railway,
which constituted a barrier between the street and the railway. The report
issued by an expert, who accompanied the public prosecutor, indicated
that the applicant Giirkan Kacar was at complete fault in the incident.

The Chief Public Prosecutor’s Office filed a criminal case against the
Chief of the Turkish State Railways (TCDD) for recklessly causing injury
without specifying the evidence being relied upon.

The report obtained by the criminal court from the academic experts
also pointed out that the applicant Giirkan Kagar, who was mentally
disabled, was found to be at complete fault in the incident. At the end of
the trial, the court acquitted the accused, and the judgment was upheld
by the Court of Cassation.

The applicants applied to the administration by seeking compensation
for their alleged pecuniary and non-pecuniary damages. As they did
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not receive any response, they brought an action for damages before the
administrative court. The court held that there was no causal link between
the alleged damages and the administrative act in question, therefore it
dismissed the action brought by the applicants.

The applicants appealed against the decision of the administrative
court. The Council of State quashed the decision on the ground that an
examination was necessary with respect to the fault of the applicants who
did not fulfil their supervision responsibility, as well as an inquiry was
required into the information and documents pertaining to the criminal
case filed against the administrative staff for a determination of service
fault.

At the retrial made upon the quashing judgment of the appellate
court, the administrative court examined the criminal case file and then
dismissed the case again. The applicants again appealed, and the Council
of the State upheld the decision.

V. EXAMINATION AND GROUNDS

42. The Constitutional Court, at its session of 13 September 2017,
examined the application and decided as follows.

A. Alleged Violation of the Right to Life

1. The Applicants’ Allegations and the Ministry’s
Observations

43. The applicants maintained; that Gilirkan Kacar, the minor
applicant with mental disability, got injured upon touching the cables
as the protective walls near the railway lines had been demolished and
the necessary security measures had not been taken; that there was a
neglect of duty on the part of the administration; and that their action for
damages in this respect was dismissed following unreasonably lengthy
proceedings. In this regard, the applicants alleged that their son’s right to
life safeguarded by Article 17 of the Constitution was violated, and they
requested compensation for non-pecuniary damages.
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44. The Ministry, in its observations, specified that the application
should be examined from the standpoint of the right to life safeguarded
by Article 17 of the Constitution. The Ministry also stated that whether
the severe injury sustained by the applicant Giirkan Kacar after being
exposed to electric shock had resulted from the malfunctioning of the
administration could not be established in the absence of sufficient
inquiry, and that whether the State had taken any reasonable measures
—such as putting a warning sign stating that it was forbidden to enter the
railway- concerning the environmental safety of the railway in question
when the railway transport, one of the hazardous means of transportation,
had been carried out was not investigated, either. It was further indicated
that conclusion of the case after a very long time must also be considered
to constitute a violation of the right to life.

45. The applicants, in their counter statements, indicated; that it was
found established on the basis of the relevant investigation and case files
that no security measures had been taken in the area where the railways
in question were located; that after the incident, these railways remained
underground in time; and that therefore, requesting a new expert report
concerning the incident would make no sense.

2. The Court’s Assessment

46. Article 17 § 1 of the Constitution, titled “Personal inviolability,
corporeal and spiritual existence of the individual”, provides as follows:

“Everyone has the right to life and the right to protect and improve his/her
corporeal and spiritual existence.”

47. Article 5 of the Constitution, titled “Fundamental aims and duties of
the State”, in so far as relevant, provides as follows:

“The fundamental aims and duties of the State are to safequard ... the
Republic and democracy, to ensure the welfare, peace, and happiness of the
individual and society; to strive for the removal of political, economic, and
social obstacles which restrict the fundamental rights and freedoms of the
individual in a manner incompatible with the principles of justice and of the
social state governed by rule of law; and to provide the conditions required for
the development of the individual’s material and spiritual existence.”
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a. Applicability

48. In the present case, the applicant Giirkan Kacar is alive. For this
reason, in the first place, it is necessary to make an assessment as to the
applicability of Article 17 § 1 of the Constitution which safeguards the
right to life.

49. In order for the application of the principles concerning right to
life, there must be an unnatural death. However, in certain cases, the
incident may be examined within the scope of the right to life, even if
there occurred no death (see Mehmet Karadag, no. 2013/2030, 26 June 2014,
§ 20).

50. Although the applicant Giirkan Kagar had escaped from the
incident where he had been exposed to high electric shock with injuries,
when the fatal nature of the electric shock in question and its effects on
the applicant’s physical integrity are taken into consideration together
with other elements, it has been concluded that the application should be
examined within the scope of the applicant’s right to life. For this reason,
the allegations submitted by the applicant in conjunction with the right
to a fair trial safeguarded by Article 36 of the Constitution fall within the
scope of the right to life, and therefore the relevant allegations have been
examined in this framework.

b. Admissibility

i. AsRegards the Applicants Sevim I¢6z and Hiiseyin Kagar

51. It was decided by the 1% Chamber of the Magistrates” Court in
civil matters that the applicant Giirkan Kacar be restricted for his being
mentally disabled and that he be under the guardianship of the applicants
Sevim I¢6z and Hiiseyin Kagar.

52. These applicants indicated that they lodged an application in the
capacity of the guardians of their son Giirkan Kacar and claimed that
their right to life was also violated, stating that they felt sorrow due to
the incident. Therefore, it must be noted that although the right to life is
applicable in the present case, the applicants did not have victim status
under the mentioned right.
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53. Article 148 § 3 of the Constitution, in so far as relevant, provides as
follows:

“Everyone may apply to the Constitutional Court on the grounds that
one of the fundamental rights and freedoms within the scope of the European
Convention on Human Rights which are guaranteed by the Constitution has

been violated by public authorities. ...”

54. Article 45 § 1 of the Law no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court dated 30 March 2011, titled “Right
to an individual application”, provides as follows:

“Everyone can apply to the Constitutional Court based on the claim
that any one of the fundamental rights and freedoms within the scope of the
European Convention on Human Rights and the additional protocols thereto,
to which Turkey is a party, which are guaranteed by the Constitution has been
violated by public force.”

55. Article 46 § 1 of the Law no. 6216, titled “Persons who have the right
to an individual application”, provides as follows:

“The individual application may only be lodged by those, whose current
and personal right is directly affected due to the act, action or negligence that
is claimed to result in the violation.”

56. While the individuals who are able to operate the individual
application remedy are essentially those who directly have the victim
status, the individuals who have a direct personal or special relationship
with the victim, and accordingly have been affected by the alleged
violation of the Constitution or have a legitimate and personal interest
in the elimination of the said violation may also lodge an individual
application in their capacity as “indirect victims”, according to the
circumstances of the case and the nature of the violated right (see Engin
G0k and Others, no. 2013/3955, 14 April 2016, § 53).

57. However, whether the “indirect victim status” arises may vary
according to the specific circumstances of the case and to the nature of the
violated right. As a matter of fact, in certain cases where the victim cannot
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lodge an application in person and there is a close relationship —especially
in cases of alleged violation of the right to life-, the Constitutional Court
has held that the applicants who are not directly affected by the alleged
violation can lodge an application on their own behalf on account of
having been indirectly affected by the alleged violation in question (see
Serpil Kerimoglu and Others, no. 2012/752, 17 September 2013, § 41; Cemil
Danigman, no. 2013/6319, 16 July 2014; Sadik Kogak and Others, no. 2013/841
, 23 January 2014; and Rufat Bakir and Others, no. 2013/2782, 11 March
2015).

58. In the present case, the applicants Sevim I¢6z and Hiiseyin Kagar
argued that not only their son’s (Giirkan Kacar) right to life but also their
own right to life was violated. In order to be able claim to have indirectly
been a victim due to the violation of the right to life, person(s) with
whom there is a close relationship is required to have lost her/his life in
the impugned incident. Although the applicants” son had sustained fatal
injuries in the incident, he was alive on the date when the application
was lodged; and he availed of this opportunity to lodge an application.
Accordingly, the applicants cannot be said to have been direct or indirect
victims of the alleged violation of the right to life.

59. For the reasons explained above, this part of the application must
be declared inadmissible for incompatibility ratione personae and there
being no need for a further examination in terms of other admissibility
criteria.

ii. As Regards the Applicant Giirkan Kacar

60. The alleged violation of the applicant’s right to life must be
declared admissible for not being manifestly ill-founded and there being
no other grounds for its inadmissibility.

c. Merits

i. General Principles

61. The right to life enshrined in Article 17 of the Constitution, when
read together with Article 5 of the Constitution, imposes positive and
negative obligations on the State (see Serpil Kerimoglu and Others, § 50).
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62. Within the scope of its positive obligations, the State has a liability
to protect the right to life of every person within its jurisdiction against
risks which may arise out of the actions of public authorities, other
individuals or the individual himself/herself. First and foremost, the
State should introduce deterrent and protective legal regulations and
take administrative measures against such risks to the right to life. This
liability also includes the obligation to protect the life of an individual
from all kinds of dangers, threats and violence (see Serpil Kerimoglu and
Others, § 51).

63. In cases where there is a loss of life under the circumstances which
may fall under the responsibility of the State, the public authorities should
primarily establish effective legal and administrative measures against
the threats and risks against the right to life by using every means within
their jurisdiction in accordance with Article 17 of the Constitution. In this
scope, the legal and administrative measures in question must be capable
of stopping violations of the right to life and punishing those responsible,
if necessary. This obligation applies to all situations where the right to life
is at stake (see Serpil Kerimoglu and Others, § 52).

64. In addition, the measures to be taken while fulfilling the positive
obligations imposed within the scope of the right to life shall be
determined by the administrative and judicial authorities. Many methods
can be adopted for safeguarding rights and freedoms, and even if there is
a failure in the fulfilment of any measure prescribed by the law, positive
obligations can be fulfilled through another measure (see Bilal Turan and
Others, no. 2013/2075, 4 December 2013, § 59).

65. In cases where the public authorities know or ought to know
the existence of a real and immediate risk to the life of an individual,
they are expected to take measures capable of avoiding such risk.
However, bearing in mind the unpredictability of human conduct and
the operational choices which must be made 